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A. IDENTITY OF MOVING PARTY.

The State of Washington asks this Court to accept review of

the Court of Appeals decision designated in Part B, which granted

Kevin Light-Roth's personal restraint petition and remanded for

resentencing.

B. COURT OF APPEALS DECISION.

In granting this personal restraint petition, the Court of

Appeals held that State v. O'Dell, 183 Wn,2d 680, 358 P.3d 359

(2015), is a significant change in the law, and that therefore

Light-Roth's untimely petition falls within an exception to the

time-bar for collateral attacking a final conviction and sentence.

The Court of Appeals also held that the trial court erred in imposing

a standard range sentence although Light-Roth did not request an

exceptional sentence, and the trial court elected to impose a

sentence at the top of the standard range. A copy of the decision is

in the Appendix at pages 1-17.

C. ISSUES PRESENTED FOR REVIEW.

1. Whether the Court of Appeals decision conflicts with

In re Pers. Restraint of Greening, 141 Wn.2d 687, 697, 9 P.3d 206

(2000), in holding that State v. O'Dell is a significant change in the

- 1-
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law because this Court explicitly did not overturn a prior precedent

• ~-

2. Whether the Court of Appeals decision erred in granting

relief where Light-Roth did not seek an exceptional sentence and

where the court exercised its discretion to impose the highest

possible sentence.

3. Whether this case presents an issue of substantial public

interest that should be determined by the Washington Supreme

Court where the Court of Appeals' holding means that "youthful"

adult offenders (which remains undefined) who have previously

been sentenced are entitled to resentencing although their

sentences are final, constitutional and there was no error at

sentencing.

D. STATEMENT OF THE CASE.

Kevin Light-Roth was convicted by a jury of murder in the

second degree with a firearm enhancement and unlawful

possession of a firearm in the first degree. His convictions were

affirmed on appeal and mandate issued in 2008.

The facts of the murder are set forth in the unpublished

Court of Appeals opinion affirming Light-Roth's conviction.

Appendix at 21-29. In sum, the facts reflect that 19-year-old Light-

-2-
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Roth committed acold-blooded murder, threatened others in order

to coerce them to help him hide evidence of the murder, attempted

to escape from police custody and attempted to suborn perjury

while awaiting trial.

Light-Roth shot and killed 19-year-old Tython Bonnett. At

the time, Light-Roth was sharing an apartment with Chris Highley

and dealing methamphetamine. Bonnett, a friend, came to the

apartment to socialize. Light-Roth was convinced that Bonnett had

stolen his shotgun. He questioned Bonnett about the shotgun, but

Bonnett denied stealing it. Apparently angered at Bonnett's denial,

Light-Roth shot Bonnett in the chest as Bonnett sat on a couch.

Bonnett screamed out in pain and yelled "oh, God, Kevin, don't kill

me," before dying on the couch.

Light-Roth told another friend who had witnessed the killing,

"[i]f you don't want to be part of this, you can go ahead and leave.

But if you say anything .. ." and he made a _slicing gesture across

his throat. Light-Roth directed his roommate, Highley, to dispose of

the body. Highley acquiesced because he was afraid Light-Roth

would kill him too, In order to deflect suspicion based on Bonnett's

sudden disappearance, Light-Roth told the victim's girlfriend that

Bonnett had said he was going to New Mexico.

- 3-
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Once in custody after Bonnett's body was found, Light-Roth

used a pen to remove his leg shackles and handcuffs and

unsuccessfully attempted to escape from custody. Prior to trial,

fellow inmate Justin VanBrackle was identified as a defense

witness at trial, but when interviewed by police he admitted that

Light-Roth had asked him to lie, and in exchange for his testimony,

Light-Roth would make sure the witnesses in VanBrackle's trial did

not testify.

At sentencing, the State requested the maximum standard

range sentence of 335 months. App. at 45. The State argued that

the murder was committed in cold blood, that Light-Roth had

coerced others with threats of violence to help him cover up the

murder, and then attempted to suborn perjury. App. at 45. The

prosecutor also noted that the murder occurred just seven months

after Light-Roth was released from custody for an adult robbery

conviction. App. at 47. Defense counsel asked fora "mid or low

range" sentence. App. at 50. The court imposed the highest

sentence possible, stating "I am satisfied that Mr. Light-Roth

demonstrates classic sociopathic behavior, didn't care about

anybody but himself, and I am satisfied that he is dangerous."

App. at 57.
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED.

THE COURT OF APPEALS DECISION CONFLICTS
WITH IN RE PERSONAL RESTRAINT OF
GREENING AND THIS COURT'S STANDARD AS
TO WHAT CONSTITUTES A SIGNIFICANT
CHANGE IN THE LAW.

The Courk of Appeals erred and ignored this Court's

standard for what constitutes a significant change in the law, in

granting Light-Roth's untimely petition. There has been no

significant change in the law material to Light-Roth's sentence that

would allow him to obtain relief through an untimely petition.

RCW 10.73.090 provides that no collateral attack on a

judgment and sentence may be filed more than one year after the

judgment becomes final, if it is valid on its face. RCW

10.73.090(1). RCW 10.73.100 provides an exception to the time

bar where:

There has been a significant change in the law,
whether substantive or procedural, which is material
to the conviction, sentence, or other order entered in
a criminal or civil proceeding instituted by the state or
local government, and either the legislature has
expressly provided that the change in the law is to be
applied retroactively, or a court, in interpreting a
change in the law that lacks express legislative intent
regarding retroactive application, determines that
sufficient reasons exist to require retroactive
application of the changed legal standard.

-5-
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RCW 1 Q.73.100(6). This Court has defined the scope of this

exception:

We hold that where an intervening opinion has
effectively overturned a prior appellate decision that
was originally determinative of a material issue, the
intervening opinion constitutes a "significant change in
the law" for purposes of exemption from procedural
bars.

In re Pers. Restraint of Greening, 141 Wn.2d 687, 697, 9 R.3d 206

(2000) (emphasis added). A decision that settles a point of law

without overturning precedent does not constitute a significant

change in the law. State v. Miller, 185 Wn.2d 111, 114-15, 371

P.3d 528 (2016); In re Pers. Restraint of Domingo, 155 Wn.2d 356,

368, 119 P.3d 816 (2005); In re Pers. Restraint of Turay, 150

Wn.2d 71, 83, 74 P.3d 1194 (2003). For the exception to apply, the

law itself must change, not practitioners' understanding of the law.

Miller, 185 Wn.2d at 116. In granting this petition, the Court of

Appeals held that State v. O'Dell, 183 Wn.2d 680, 358 P.3d 359

(2015), is a significant change in the law.

However, in O'Dell, this Court explicitly reaffirmed what it

had held previously in State v. Ha'mim, 132 Wn.2d 834, 846, 132

P.2d 633 (1997): an exceptional sentence below the standard

range may not be imposed on the basis of youth alone, but a
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defendant's youth may be considered as to whether the defendant

lacked the capacity to appreciate the wrongfulness of his conduct

or the ability to conform his conduct to the law, as provided in

RCW 9.94A.535(1)(e). O'Dell, 183 Wn.2d at 689. This statutory

mitigating factor has existed since the enactment of the SRA, and

trial courts have never been barred from considering a defendant's

youth at sentencing. Id. See former RCW 9.94A.390(1)(e). This

Court did not effectively overturn Ha'mim. Indeed, this Court

explained its decision as follows:

. . . [W]e agree with much of the State's interpretation
of Ha'mim. That decision did not bar trial courts from
considering a defendant's youth at sentencing; it held
only that the trial court may not impose an exceptional
sentence automatically on the basis of youth, absent
any evidence that youth in fact diminished a
defendant's culpability. But we also conclude that the
trial court in this case improperly interpreted Ha'mim
just as O'Dell does: to bar any consideration of the
defendant's youth at sentencing.

O'Dell, 183 Wn,2d at 689. This Court also stated:

It remains true that age is not a per se mitigating
factor automatically entitling every youthful defendant
to an exceptional sentence. In this respect, we adhere
to our holding in Ha'mim.

Id. at 695. This Court cautioned that in light of new scientific

studies about adolescent brain development, the mitigating factor

may be easier to establish than previously believed, but this Court

-7-
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did not change the legal framework. It did not effectively overturn

its holding in Ha'mim.

It should also be noted that the Court of Appeals decision in

this case runs counter to the doctrine of legislative acquiescence.

"When considering challenges to previous statutory interpretations,

[̀t]his court presumes that the legislature is aware of judicial

interpretations of its enactments and takes its failure to amend a

statute following a judicial decision interpreting that statute to

indicate legislative acquiescence in that decision."' State v. Otton,

185 Wn.2d 673, 685-86, 374 P.3d 1108 (2016) (quoting City of

Federal Way v. Koenig, 167 Wn.2d 341, 348, 217 P.3d 1172

(2009)) (emphasis in original).

If Ha'mim had held that youth could not be a mitigating

circumstance, then the legislature acquiesced' in that holding by

making no subsequent changes to the statute. If the legislature

acquiesced in the Ha'mim holding, then this Courk would not have

been at liberty to change the meaning of the statute in O'Dell.

The better and correct analysis is that Ha'mim did not

foreclose exceptional sentences based on particular attributes of

youth relevant to culpability, and that O'Dell correctly interpreted

Ha'mim and did not change the law.

1709-1 Light-Roth SupCt



The Court of Appeals decision conflicts with In re Greening

by ignoring the standard imposed by this Court for finding a

significant change in the law. Review is warranted.

2. THE COURT OF APPEALS ERRED IN GRANTING
RELIEF WHERE LIGHT-ROTH DID NOT REQUEST
AN EXCEPTIONAL SENTENCE.

Even if O'Dell was a significant change in the law, Light-Roth

is not entitled to relief. Light-Roth did not request an exceptional

sentence below the standard range at sentencing and the court

showed no inclination to be lenient. This fact should prevent relief

in this case because: 1) the decision in O'Dell cannot be material

to Light-Roth's sentence; and 2) there was no trial court error in

imposing a standard range sentence, let alone a fundamental

defect resulting in a complete miscarriage of justice justifying relief

by personal restraint petition.

Contrast this case to In re Pers. Restraint of Mulholland, 161

Wn.2d 322, 166 P.3d 677 (2007). Mulholland was convicted of six

counts of assault in the first degree and one count of drive-by

shooting. Id. at 324-25. Mulholland requested that the sentences

be imposed concurrently with each other. Id. at 325. The

sentencing court denied the request, stating that it had no

discretion to do so. Id. After his conviction and sentence were
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affirmed, Mulholland filed a timely PRP challenging the trial court's

conclusion that it could not impose concurrent sentences. Id. at

326. This Court concluded that the court did have discretion to

impose the sentences concurrently. Id. at 331. This Court noted

that the standard for relief when alleging a nonconstitutional error is

an error that "constitutes a fundamental defect which inherently

results in a complete miscarriage of justice." Id. at 332. This Court

found that the sentencing court's mistake of law met that standard.

Id. at 333. Moreover, the record indicated there was a possibility

that, had the trial court properly understood the law, it would have

imposed a lower sentence. Id. at 334.

Light-Roth's case is fundamentally different. He did not

request an exceptional sentence. There is no showing that the trial

court misunderstood the law. There is moreover no reasonable

possibility that the court would have imposed an exceptional

sentence, if requested. The court imposed the highest sentence

authorized based on its evaluation that Light-Roth is a danger to

society.

The Court of Appeals erred in concluding that O'Dell was

material to Light-Roth's sentence where the trial court did not deny

a request for an exceptional sentence. Similarly, the Court of

- 10-
1709-1 Light-Roth SupCt



Appeals erred in finding a nonconstitutional error that resulted in a

complete miscarriage of justice where an exceptional sentence was

not requested and the record contains no support for a claim that

the court might have imposed a more lenient sentence.'

3. THIS CASE PRESENTS AN ISSUE OF
SUBSTANTIAL PUBLIC INTEREST.

In its opinion, the Court of Appeals quotes the State's

caution about the breadth of its holding: "It is important to note, that

under Light-Roth's reasoning, every offender of an arguably

youthful age who was previously sentenced would now be entitled

to a new sentencing proceeding." App. at 16.

~ Granting relief for a nonconstitutional error in this case is particularly troubling
as Washington Const. art. I, sec. 13 right to habeas corpus is limited to facially
invalid judgments. See generally In re Pers. Restraint of Runyan, 121 Wn.2d
432, 441-43, 853 P.2d 424 (1993). A judgment is facially invalid if it appears
from the four corners of the judgment that the court acted without jurisdiction. As
to sentencing matters, a judgment is facially invalid when the sentence is beyond
the court's jurisdiction. See Horner v. Webb, 19 Wn.2d 51, 56-57, 141 P.2d 151
(1943) (relief proper "where a court enters an excessive sentence, as, for
example, twenty years, when the maximum provided is but ten" as the vice with
the sentence "'is not merely that it is an excessive duration, but that it is
absolutely unauthorized"'). The legislatively expanded right to habeas corpus is
limited to constitutional claims, with a few exceptions that are inapplicable here.
See RCW 7.36.130(1)(a). The maximum penalty for the defendant's offense is
life. See RCW 9A.20.021(1)(a); RCW 9A.32.050(2). The court imposed a
standard range sentence. The legislature, moreover, expressly bars appeals
from standard range sentences, let alone collateral attacks on standard range
sentences. See RCW 9.94A.585(1). Thus, the Court of Appeals' decision in this
case conflicts with the Washington constitution, numerous statutes and a number
of cases issued by this Court in finding that a constitutional, statutorily authorized
sentence is nonetheless a fundamental defect that inherently results in a
complete miscarriage of justice.

~I~!
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Light-Roth was 19 when he committed this crime. Thus; the

Eighth Amendment as applied in Miller v. Alabama, 567 U.S. 460,

132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012), has no application to

this case.2 There is absolutely no constitutional basis for

Light-Roth's challenge to his sentence of 28 years.

Under the guise of statutory construction, the holding in this

case essentially divests the legislature of its authority to enact

sentencing laws that apply to youthful adult offenders. The

sentencing court in this case imposed a sentence within the

legislatively-enacted standard range. Light-Roth did not request

that the court depart from that range. Light-Roth presented no

evidence or argument that his "capacity to appreciate the

wrongfulness of his or her conduct, or to conform his or her

2 Regarding the age of 18 as the line drawn for purposes of the constitutionality
of certain punishments, the Supreme Court has explained: "Drawing the' line at
18 years of age is subject, of course, to the objections always raised against
categorical rules. The qualities that distinguish juveniles from adults do not
disappear when an individual turns 18. By the same token, some under 18 have
already attained a level of maturity some adults will never reach. For the reasons
we have discussed, however, a line must be drawn. . ..The age of 18 is the
point where society draws the line for many purposes between childhood and
adulthood. It is, we conclude, the age at which the line for death eligibility ought
to rest." Roper v. Simmons, 543 U.S. 551, 574, 125 S. Ct. 1183, 161 L. Ed. 2d 1
(2005). See also State v. Witherspoon, 180 Wn.2d 875, 329 P.3d 888 (2014);
State v. Hart, 188 Wn, App. 453, 353 P.3d 253 (2015).

- 12-
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conduct to the requirements of the law, was significantly impaired."

RCW 9.94A.535(1)(e). There is no support in the record for a claim

of diminished culpability based on youth. Nothing about his

behavior can be explained as youthful impulsivity or peer pressure.

This Court in O'Dell stated "It remains true that age is not a

per se mitigating factor automatically entitling every youthful

defendant to an exceptional sentence." O'Dell, 183 Wn.2d at 695.

Yet in granting review in this case, the Court of Appeals essentially

presumes that every youthful adult offender is entitled to an

exceptional sentence, and thus it matters not whether defense

counsel requested an exceptional sentence or whether the

sentencing court showed any indication of wanting to show

leniency.

If Light-Roth is entitled to resentencing, then there is no

obvious limiting principle that would prevent any other youthful adult

offender from seeking resentencing. The holding in this case, if

allowed to stand, would necessitate countless resentencing

- 13-
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hearings at great cost to society and the court system.3 Review is

warranted.

F. CONCLUSION.

Because the Court of Appeals decision conflicts with this

Court's precedents and involves an issue of substantial public

interest, review should be granted.

DATED this ~ day of September, 2017.

Respectfully submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

-~;

By:
ANN SUMMERS, WSBA #21509
Senior Deputy Prosecuting Attorney
Attorneys for Petitioner
Office WSBA #91002

3 The Court of Appeals in Light-Roth does not identify who qualifies as a youthful
adult gffender, so the full impact of the decision cannot be determined. While
Light-Roth was 19 years old, defendants will likely cite to language in a footnote
in O'Dell suggesting that the brain is not fully mature until age 25. Some sense
of the number of resentencings can be developed from state reports and
legislative documents. During fiscal years 2014, 2015, and 2016, 18,951 adults
were sentenced for felonies committed while they were between the ages of 18
and 24. See State of Washington Caseload Forecast Council, Statistical
Summary of Adult Felony Sentencing Fiscal Year 2016, Table 20, pg. 52 (Dec.
2016); State of Washington Caseload Forecast Council, Statistical Summary of
Adult Felony Sentencing Fiscal Year 2015, Table 20, p. 53 (Jan. 2016); State of
Washington Caseload Forecast Council, Statistical Summary ofAdult Felony
Sentencing Fiscal Year 2014, Table 20, pg. 54 (Mar. 2015). I n King County
alone, the State anticipates that the decision in Light-Roth could lead to motions
for resentencing in over 200 murder cases (offenders currently in custody
convicted of murder committed between the ages of 18 and 23). Including cases
from other counties, and other crimes, the number of cases potentially affected is
in the thousands.

-14-
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

in the Matter of the Personal )
Restraint of )

KEVIN LIGHT-ROTM,

Petitioner,

).

7

No, 75129-8-)

DIVISION ONE

PUBLISHED OPINION

FILED; August 14, 2p17

TRIRKEY, A,C.J. -~- In this personal restraitlt. petition, Kevin ~.ight-Roth

ahailenges his sentence for his 2004 conviction of murder in the second degree.

He argues that his sentence is invalid because the trial court did not meaningfully

consider whether his youthfulness justified an exceptional sentence below the

standard range.

Although this is Light-Roth's second petition and is beyond the one-year

time bar for collateral attacks on the judgment, he argues that we may consid
er it

because of a significant change in the law, He contends, that the recent Su
preme

Court dec(sion in State v. O'Dell significantly broadened the circumstances under

which a defendant's youthfulness may justify an exceptional sentence below t
he

standard range, 183 Wn.2d 680, 695-96, 358 P,3d 359 (2015),

The State responds thaf O'Del) is not a significant change in the law

because the court did not overrule Its decision In State v, Ha'mim. O'Dell, 183

Wn,2d at 685 (citing Ma'mim,~ 132 Wn.2d 834, 847, 940 P.2d 633 (1997)), in

O'De i, the court said there was a "clear connection between youth and decreased

moral culpability for criminal conduct." 183 Wn.2d at 695. But in Ha'mim, the court

stated that the "age of the defendant does not relate to the crime or the previous

APPENDIX 001



No. 75129-8-I / 2

record of the defendant;" and cited with approval a Court of Appeals decision

characterix(ng as absurd the argument that a defendant's youth might justify

imposing a more lenient sentence. 132 Wn,2d at 846-47 (citing State v. Scott, 72

Wn, App, 207, 218-19, 866 P,2d '12'58 (1993), affil, State v. Ritchie,.126 Wn.2d

3$8, 894 P.2d 1308 (1995)).

Accord(ngly, we hold that O'Dell expanded youthful defendants' ability to

argue for an exceptional sentence, and was a significant change in the law.

Because that ohange in the law was material to ~.ight-Rath's sentence and applies

retroactively, we may consider Light-Roth's petition, We conolude that light-Roth

deserves an opportunity to have a sentencing court meaningfully consider whither

his youthfulness justifies an exceptional sentence below the standard range.

Therefore, we grant Light-Roth's petition,

FACTS

In 2003, when he was 18 years old, Light-Roth shot and killed Tython

Bonnstt.~

In 2004, Light-Roth was convicked of murder in the second degree? L.ight-

Roth asked for a toes- or mid-range sentence. He pointed out that he was only 21

years old at the time of sentenc(ng, but he did not seek an exceptional sentence

downward on the basis of his youthfulness at the time of the murder, The trial

court imposed the maximum standard range sentence of 336 months.a

~ State v. (.iaht-Rath, noted at 139 Wn. App. 1093, 2007 WL 2234613, at ~1. Unless

otherwise specified, all references to ages of various defendants are to the age's at which

those defendants committed their crimes.
2 Li ht~Rot , 2007 WL 2234613 at *5,
3 The sentence includes a 80-month mandatory sentence enhancement for use of a deadl

y

weapon, L.Ight-Roth was alsa cgnvicted .of unlawful possession of a firearm, Th
e court

Z
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(n 2008, this court issued its mandate in Light-Roth's direct appeal, and the

judgment in his case became final,

In 2009, Light-Roth brought his first personal restraint petition, alleging

numerous errors, none of which related to his sentence or youthfulness. In 2010,

this oourt dismissed that pet(tfon.

In 205, the Supreme Court issued its opinion in O'Dell, 183 Wn,2d 680.

In 2016, Light-Roth ~Isd this second personal restraint petition, challenging

his sentence,

ANALYSIS `

Timeliness

The State argues that this court should dismiss light-Roth's petition as

untimely because Light-Roth ~Isd ft mare than ane year after the judgment in his

case became final, While this petition would normally be untimely, we hold tha
t

we may consider it because of O'Dell, which announced a significant, 
material

change in the law that app(fes retroactively,

"No petition or motion for collateral aftack on a judgment and sentence in a

criminal ease may be filed mare than one year after the Judgment becomes final 
if

the judgment and sentence is valid on its face and was rendered by a court of

competent jurisdiction." RCW 10.73.090(1).. A judgment becomes final when an

appellate COUi~ issues its mandate disposing of the direct appeal, RCW

10,73.090(3)(by,

But there are exceptions to the one-year time limit. RCW 10,7~.1p0, The

imposed slightly less than the maximum standard range for bight-Roth's aonvict(on f
or that

charge,

3
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one-year limit does not apply to a petition that is based solely on the ground that

there has bean (1) a significant change in the law, (2) that is material to the

defendant's sentence, and (3) applies retroactively. RCW 10.73.1 QO(6),a

Here, Light-Roth's sentence became final (n 2008, He filed th(s petition in

2016. Therefore, h~ may pursue this petitinrt.only if he can satisfy all three prongs

of RCW 10,73,100(6), We conclude that he can..

Slgniticant Change !n the Law

Light-Roth argues that O'Dell announced a significant change in tha law

because it changed "the law regarding the evidence that (s relevant to decreased

culpability" and changed the showing required to~ merit a sentencing court's

consideration of an offender's youth,§ The State argues that O'Dell did .not

announce a significant change in the faw because it did not averruls established

precedent. We agree with Light-Roth because defendants could not succ
essfully

argue that their youth diminished their culpability before O'Dell.

A significant change in the law occurs when "an intervening appellate

decision overturns a prior appellate decision that was determinative of a material

Issue," State v. Miller, 185 Wn,2d 111, 114, 371 P.3d 528 (201G}, An appellate

decision that "`setties a point of law without overturning prior precedent' or'simply

applies settled law to new facts"' doas not constitute a significant change in the

law. ,V~Ijll_e_r,1~5 Wn.2d at 114-15 (quoting in re Pers. Res~,raint ofTurav,15Q!/Vn.2d

71, 83, 74 P.3d 'I '194 (2003)). But appellate courts will usually find a significa
nt

°There are severai other exceptions to the time limit, which are not relevant to this pe
tition.

6 Personal Restraint Petftian (PRP) at 5.

a
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change in the law when the defendant could not have argued an issue before the

new appellate decision was published, Miller, 185 Wn.2d at 115. The change

must be a change in the law itself; a change in counsels' understanding of the !aw

is not enough. Miller, 185 Wn,2d at 116.

In State v, Miller, the court held that State v. Mulholland had not announced

a Significant change In the law because, there, the court stated explicitly that the

question it was confronted with was'"'a question [it f ad] nat directly addressed."'

185 Wn,2d at 116 (quoting Mulholland., 161 Wn;2d 322, 328, 166 P,3d 677 (2007)).

In fn re the Personal Restraint of Fii„~po, Earl Flippo petitioned the Supreme

Court to review the discretionary legal financial obligations (CFOs) imposed on him,

arguing that there had been a significant change in the law since his sentence,

'187 Wn.2d X06, 108, 385 P.3d 128 (2016) (citing State v. B)azina, 182 Wn.2d 827,

837-38, 344 P,3d 680 (2015) (holtling that the trial. court must make an

"individualized inquiry into the defendant's current and future ability to pay" before

imposing discretionary I.FOs and that the record must reflect that inquiry)). The

court dismissed Flippo's petition becawse it concluded that Blazina had clarified

the trial court's requirements under RCW 10.01,160(3) but had not "change[d]

anything about the meaning of that statue or and other material provision of law."

~FlipgO, 187 Wn.2d at 112. The court reasoned that, "prior to Blazina, a defendant

could certainly request that the court perform an individualized inquiry pursuant to

the statu#e," 'FI(p~„q, 187 Wn:2d at 112.

Flippo argued that such a request would have been "futile" because

controlling precedent established that the trial court did not need to "'enter formal,

5
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specific findings regarding a defendant's ability to pay."' Fiip.,~o,187 Wn.2d at 112-

13 (quoting State v. Currv,' 118 Wn.2d 911, 916, 829 P.2d 166 (1992)), The court

rejected Flippo's argument, holding that, although Blazina explained what the trial

court was required to do, "nothing about those requirements changed with

Blazina," FIIppO, 187 Wn.2d at 1.13, The caurt acknowledged that same

practitioners had had a mistaken understanding of the law, but neverthele$s, held

that there was no significant change in the law, Fliapo, 787 Wn.2d at 113.

Here, the parties d(spute whether O'Dell announced a change in the

interpretation of the mitigating factors Justifying an exceptional sentence below the

standard range under the Sentencing Reform Act of 1981, chapter 9.94A RCW

(SRA). The cou►t may impose a sentence below the- standard range when the

"defendant's capacity to appreciate the wrongfulness of his or her conduct, ar to

conform his or her conduct to the requirements of the law, was significantly

impaired." RCW 9.94A.535(1)(e).

The cau~t may also impose an exceptional sentence on the basis of a

nonstatutory mitigating factor. RCW 9,94A,535(1). The factor may not be

something that "the legislature necessarily considered" when establishing the

sentence range and it must be "`sufficientiy substantial and compelling to

distinguish the crime in question from others in the same category." O'D~II, 183

Wn,2d at 690 (quoting Ha' im, 132 Wn,2d at 840).

In 1993, in State v. Scott, the Curt of Appeals rejected as bordering uon

the absurd" an argument that a 17~year-old murder defendant's youth lessened his

G
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culpability.e 72 Wn, App, at 278-19. The court acknowledged khat "teenagers are

mare Impulsive than adults and lack mature judgment," but stated that

"[p]remediated murder is not a common teenage vice," Scott, 72 Wn, App. at 219,

In 1997, in State v. Ha'mim,' an 18-year-old defendant requested an

exceptional sentence below tha standard range on the basis of her youth and her

absence of police contacts. 132 Wn.2d ,834, 837, 940 P,2d 633 (1997), The trial

court imposed the exceptional sentence downward, relying on the defendant's

youth as a mitigating factor, a'mim, 132 Wn,2d at 838.

The Supreme Gaunt reversed. Ha'mim, 132 Wn,2d at 848, It declined Nto

hold that age alone may be used as a factor to impose an exceptional sentence

outside of the standard range," Ha'mim, 132 Wn,2d at 846, The court noted that

age "could be relevant" to the statutory mitigating factor that the defendant's

capacity to appreoiata the wrongfulness of her conduct or conform her behavior to

the law was impaired, Na'mim, 132 Wn,2d at 8~6, But the court noted that the

trial court had made "no such finding." Ha'mim, 132 Wn.2d at 846,

The court also stated that age alone could not be a nonstatutory mitigating

factor. ~ Ha'mim, 132 Wn,2d at 847, The court held that "the age of a yowng adult

defendant is not alone" a "substantial and compelling" factor. Ha'mim, 132 Wn.2d

at 847. It also held that the "age of the defendant does not relate to the crime or

the previous record of the defendant," Ha'm m, 132 Wn,2d at 847.

In 2p05, in State v. Law, the Supreme Coutt engaged in a detailed

6 The defendant was challenging the trial court's imposition of an exceptional sentence

above the standard range, but cited statutes for mitigating factors Justifying a sentence

below the standard range,.specif'ical~y former RGW 9,94A.390(1)(e) (1992) (recodi~ed as

RCW 9.94A,535(1)(e)). Scot , 72 Wn, App, at 218-19.

7
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discussion of what may constitute a nanstatutary factor Justifying a sentence below

the standard range. ~ 154 Wn,2d 85, 94-98, ~ 10 P.3d 717 (2Q05). The court

explained that it had "rejected the use of age as a mitigating factor" in Ha'mim,

Law, 154 Wn,2d at 98. The court quoted Ha'mim's conclusion that the defendant's

age does not relate to the crime or record of the defendant. Law, 154 Wn.2d at 98

(quoting Ha'mim, 132 Wn.2d at 847). The court went on to state that, in Ha,._,_,;mirt~,

it had held "that this personal factor was not a substantial and compelling reason

to impas~ an exceptional sentence," Law,154 Wn.2d at 98,

A decade later, in O'Dell, the Supreme Court revisited "the same question"

it had considered in Ha'mim, 183 Wn.2d at 689. It determined that Ha'mim had

correctly held that courts may nat impose an exceptional sentence on the basis of

youth unless there is evidence "that youth in fact diminished a defendant's

culpability." O'Dell, 183 Wn.2d at 689. But the court noted that, in Ha'mim, it had

not had the benefit of studies about "adolescents' cognitive and emotional

development," which have since established "a clear connection between youth

and decreased moral culpability for criminal conduct." O'Dell, 183 Wn,2d at 695.E

Accordingly, the Supreme Court disapproved of its earlier, "sweeping

conclusion" that "`[t]he age of the defendant does not relata to the alma or the

previous record of the defendant."' O'De11,183 Wn,2d at 695 (alteration in original)

(quoting Ha'mim, 132 Wn,2d at 847). The courf held that, while "age is not a per

~ The studies the court relied on wire essential to. the Un(ted States Supreme Court's

decisions in doper v. Simmons, 543 U, S, 551, 569-70, 125 8, Ct. 11 3, 161 L, Ed, 2d 1
(2005); Graham v. Florida, 560 U.S, 48, ?1, 13Q S, Ct, 2011, 176 !;. ~d, 2d 825 (2010);

and Miller v, Alabama, 567 U.S, 460, 132 S. Ct. 2455, 2465, 183, L. Ed. 2d 407 (2012),

O'De) , 183 Wn.2d at 685, 691, 695,

s
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se mitigating factor," it was "far more likely to diminish a defendant's culpability

than" the court had implied in Ha'mim, O'Dell, 183 Wn.2d at 695-96, The court

concluded that "in particular cases" youth could amount to a substantial and

compelling factor justifying a sentence below the standard range. O'Dell, 183

Wn,2d at 696, The court explicitly disavowed any reasoning in Na'mim that was

incgnsistent with its opinion, O'Dell, 183 Wn.2d at 696.

When describing how the defendant might be able "to establish that youth

diminished his capacities foc purposes of sentencing," the court explained that the

defendant would not need to present expert testimony, O' el , 183 Wn,2d at 697,

The court cited examples from the record of the type of "lay testimony that a trial

court should consider," including family member depictions of the defendant as an

"'immature kid,"' descriptions of the defendant's hobbies, including hiking and

playing video games, and the way he interacted with his family, O'Dell, 183 Wn.2d

at 697-98, All of the examples related to the defendant's immaturity, rather than

the specific circumstances of his Grime or Criminal record, C}'Deli, 183 Wn.2d at

697-98.

This court has not yet considered whether O'Dell announced a significant

change fn the law for purposes of personal restraint petitions. But, in State~v.

RonquiHo, this court recognized that O'Dell has impaoted the use of youth as a

mitigating factor. 190 Wn. App. 765, 780-83, X61 P.3d 779 (201 ~),

In that case; Brian Ronquillo, a minor defendant who had been sentenced

in adult court, sought an exceptional sentence based on his youthfulness, relying

APPENDIX 009
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on research on juvenile brain development.8 Ron uillo, 190 Wn. App. at 773-?~.

The trial court found the evidence "`incredibly compelling"' but, after reviewing

Ha'mim and Law, refused to grant the exceptional sentence, 190 Wn. App, at 773-

74. The trial court explained that it felt "'constrained"' by the law. Ronquilla, 190

Wn. App. at 77~-74. As the Court of Appeals explained, at the time of Ronquillo's

sentencing, his "youthfulness wad nat, by itself, a mitigating factor that could justify

a downward departure." Ranauillo, 19p Wn. App, at 771 (cit(ng ~_L,~_w, 154 Wn.3d

at 97-98; Ma'mim, 132 Wn.2d at 847).

But, while Ronqulllo's appeal to this court was pending, the Supreme Court

issued its' opinion in O'De11.e This court. concluded that O,Dell had "significantly

revised the interpretation of Ma'mim rellEd on by the trial court," Ronguiila, 190

Wn. App. at 780-81, Noting that O'Dell. did not °'overrule a' im,"' the Court of

Appeals nevertheless concluded that, following O'Dell, trial courts may consider

age "'as a possible mitigating factor,"' Ronquiilo, 190 Wn, App, at 783 (quoting

O'Dell, 183 Wn,2d at 688},

Ror~~uiilo demonstrates that, until O'Dell, defendants' could not

meaningfully argue that youthfulness, was, a mitigating factor under f~CW

9.94A.535(1)(e) or as a nonstatwtory mitigating factor. O'Dell did not technically

overrule Ha'mim, but the court notes it was addressing the same question it had

already addressed in Ha'mim, and it came to a different conclusion, It would be

~ This was a res~ntencing, The court had already remanded the case once for a new

Sentencing hearing because the defendant's original sentence relied on a m(scalculation

of Ronquiilo's offender score, Ro of o, 190 Wn, App, at 774-71.

s Ror~quillo's rasentencing was on March 2~, 20Q4, Ronauilio, 19Q Wn, App, at 773.

O'Del was decided on August 13, 2015, 183 V1/n,2d at 68p, Ron ui to was decided by

this court on October 26, 2015, 190 Wn, App, at 765,

iI~'
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disingenuous to suggest that O'Deli merely clarified Ha'mim's holding or appUed

settled law to new facts.

Law and Ha'mim to~ekher effectively prevented trial courts from considering

whether a young adult defendant's age diminished his ar her culpability unless

something else tied the defendant's youth to the crime itself, Under O'Dell, trial

courts are allowed to consider the defendant's youth and immaturity, (n short,

O'Del agproved of the argument that the eariler oases characterized as absurd.

Thus, unlike Flippo, Light-Roth could not "certainly request" an exceptional

sentence based an his youth. Flippo, 187 Wn,2d at 112, Accordingly, we conclude

that O'Dell announced a significant change in the law.

Applied Retroactively

"Whether a changed legal standard applies retroactively is a distinct inquiry

from whether there has been a significant change in the law." in re Pers. Restraint

of Tsai, 183 Wn.2d 91,103, 351 P.3d 138 (2015).. We conclude that O'Dell should

be applied retroactively because It announced a new interpretation of the SRA.

"Once the Court has determined the meaning of a statute, that is what the

statute has meant since its enactment." in re Pers. Restraint of Johnson, 137

Wn,2d 558, 568, 933 P,2d 1019 (1997}, Accordingly, that meaning applies

retroactively, See Johnson, 131 Wn.2d at 568; see also in re Pers. Restraint of

Hni ton, 152 Wn.2d X53, 859-60, 100 P,3d 801 (2004).

O'Dell announced a change in the interpretation of the SRA, specifically

RCW 9.94A.535(1) and RCW 9,94A.S35(1)(e},~a 183 Wn.2d at 694-86. F3ecause

_ ~~ In O'Dell, the court rel(es on studies cited In United States Supreme Court cases

` d(scussing evolving standards for the treatment of juveniles under the Eight Amendment,

11
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the SRA is a statute, courts should apply this new interpretation retroactively,

Material fo Sentence

Light-Roth argues that the change in the law announced in O'Deii is material

to his sentence because he was only 19 years old when he committed his crime

and because his crime bears many hallmarks of immaturity, Tha State argues

that, even if O'Dell announced a sign(ficant change in the law, it is not material to

light-Roth's sentence because Light-Roth did nat seek an exceptional sentence

downward based on his youth.

It (s unreasonable to hold that a case announced a significant change

because it made a new argument available to a defendant, and then hold that 
the

change is not material because the defendant did not make that argument
. We

conclude that the change in the law O'Dell announced was material to L
ight-Roth's

sentence because, under O'De11, Light-Roth can now argue that his 
youth justified

an exceptional sentence below the standard range.

To qualify for the exception to the one-year time bar, the change in 
the {aw

must be material to tha defendant's sentence. RCW 10.73,100{6),
 In Sta e v.

cS ott, the court addressed whether Miller, which held "that a sentence of 
life

without parole is. unconstitutional for most juvenile offenders," was materia
l to the

sentence of'a juvenile defendant who had recaived a de facto life sent
ence. 196

Wn. App. 961, 963, 385 P.3d 783 (2016), review granted, No, 94020-7, 
2017 WL

1736726 (Wash, May 3, 2017). The parties agreed that ,Miller had an
nounced a

but O'Dell does not base Its departure from Ha_ m' im pn ~Ighth Amendment grounds, eS e

X83 Wn.2d at 695 (citing Mi, Iler, 567 U,S. 460; Roger, 543 U.S. 551; Graha
m, 560 U,S.

4$).

12'
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significant change in the law and that it applied retroactively. Soott, 196 Wn. App.

at 965.

Thy State argued that M111er was not material to the defendant's sentence

because the trial court had imposed the sentence as an exercise of discretion, not

as a result of• a mandatory scheme, Scott, 196 Wn. App, at 970, The Court of

Appeals disagreed, hofdfng that because the sentencing judge "did not

meaningfully consider jthe defendant's) age as a mitigating factor," the defendant's

sentence fell "squ&rely within the constitutional concerns expressed in Miller,"

Scott,' 198 Wn, App, at 970.

But the State also argued that Miller was not material to the defendant's

sentence because any violation had been cured by the legislature's passag
e of a

Miller-fix statute. Scott, 196 Wn, App, at 970-71. Under the Miller-fix 
statute, "a

juvenile offender !s presumptively eligible for early release after 
serving no less

than 20 years;" Scott, 196 Wn, App. at 971 (citing RCW 9,94A.730)
. The court

agreed with the State, holding that Miller was not material 
to the defendants

sentence because, under the Miller-fix statute, the defendant was
 "no longer

serving a sentence that is the equivalent of life without parole." S
cott; 186 Wn.

App, at 971'72,

By contrasfi, in In re Pers. Restraint of Rowland, the court held that a ch
ange

in how the court compares convictions from other states was 
material to a

petitioner's conviction because it led to a misaaiculation of.the petitioner
's offender

score, even though the trial oourt imposed an exceptional sentence 
above the

standard range. 149 Wn. App. 496, 5Q7, 204 P.3d 953 (2009),

13
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Here, Light-Roth received the maximum standard range sentence for h(s

conviction of murder in the second degree, He was only 19 years.old~at the time

he committed the offense, Light-Roth's actions immediately following his arrest,

including attempting tp escape via the ceiling of his interrogation room,

demonstrate impulsivity and immaturity.~~

Further, Light-Roth's mother deciar~d that, as a 19-year-old, Light-Rath "still

cont)nusd to exhibit substantial impulsivity and a limited ability to manage his

behavior by thinking through the consequences of his actions and by being drawn

to risky and exciting behaviors."12 Light-Roth's cousin declared that Light-Roth

was "stunted socially and emotionally due to unintentional neglect," and that Light-

Roth was a "troubled teenager" struggl(ng to "fit in and be accepted by 
hfs piers."13

Their statements are similar to the examples of "lay testimony" the Supre
ms Court

provided in O'Dell for the purpose of "evaluat►ng whether youth diminished a

defendant's culpability," See, 183 Wn.2d at 697-98.

As the State points out, Light-Roth did not request an exceptional sentence

downward on the basis 'of his youthfulness. But, as discussed above, Light-Roth

could not have successfully argued that his, youthfulness entitled him to an

exceptionally lenient sentenG~ until O'Dell. Therefore, Light-Roth has shown that,

had O'Dell been decided before he was sentenced, he could have argued that his

youthfulness justified an exceptional sentence below the standard range. We

~ ~ l.( t-Roth, 2007 Wl. 2234613 at *4
1z PRP App. C at 1.
13 PRP App. C at 3.

14
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conclude that the denial of an opportunity to seek an exceptional sentence is

sufficient to make O'Dell material to light-Roth's sentence.

Accordingly, we conc{ude that Light-Roth's petition is based solely on the

ground that there has been a significant, material change in the law that applies

retroactively. Thus, the,petifion falls into the exception for the one-year time bar

and is timely,

Barred as Successive

The State argues that, in addition to being untimely, this court may not

address the merits of Light~Roth's petition because it is successive, But the State

appears to concede that, if O'DeH announced a signi~oant change in the law, that

change would amount to good cause to excuse Light-Roth's otherwise successive

petit(on.

"if a person has previously filed a petition for persona! restraint, the courk of

appeals will not consider the petition unless the person certifies that he or she has

got -filed a previous petition on similar grounds, and shows good cause why the

petitioner did not raise the new grounds in the previous petition." RCW 10,73.140. .

"A significant intervening change in the law resulting from a courk decision satisfies

the good cause requirement." In re Pers. Restraint of Flippo, 191 Wn. App, 405,

409, 362 P.3d 1011 (2015), affd, 187 Wn,2d 106, 3$5 P,3d 128 (2016); see also

State v. Brown, 154 Wn.2d 787, 794, 117 P.3d 336 (2005).

This is I.(ght-Roth's second personal restraint petition, Thus, we should not

consider it unless light-Roth can show good cause. But, as discussed, O'Dell

announced a significant and material change in the law, Therefore, Light-Roth has

15
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shown good cause, and, his petition is not barred as successive.

Because we conclude that Licht-Roth's petition is timely and not

successive, we'reach the merits of the petition,

Miscarriage of Justice

In its response, the State appears to concede that, if the petition is timely,

Light-Rath is entitled to a resentencing hearing. The State asserts, ult is important

to note, that under Light-Rofh's reasoning, every offender of an arguably youthful

age who was previously sentenced would now be entitled ~to a new sentencing

proceeding."~a We treat this argument as a concession that Light-Roth is entitled

to relief if we reach the merits of his petition.

"When nonaonstitutional grounds are asserted for relief from personal

restraint, the petitioner must establish that he is unlawfully restrained, and that the

unlawful restraint is due to a fundamental defect that inherently results in a

miscarriage of justice." Rowland, 149 Wn. App, at 507,

Light-Roth's claimed defect is that he was precluded from arguing to the

trial court that his youth was a mitigating faotar that it could consider. In O'Dell,

the court concluded that failing to consider youth was a failure to exe~aise

dfscretlon, which was "itself an abuse of discretion subject to reversal." 183 Wn.2d

at 697, The court relied on State v. Grayson, in which the court held that a court

abused its discretion by failing to consider a defendant's request for a drug

offender sentencing alternat(ve. O'Dell, 183 Wn,2d at 697 (citing Gra .son, X54

Wn.2d 333, 342, 111 P.3d ~ 183 (2Qp5)). in both cases, the coin remanded far a

~a Resp. to PRP at 9,

~6
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new sentencing hearing,15 O'Dell, 183 Wn,2d at 697; Grayson, 154 Wn.2d at 342-

~3, Thus, the trial court's failure to consider .Light-Rath's youth } as a mitigating

factor is reversible error,

This: court has previously suggested that a sentencing error may be

harmless in a personal restraint petition conte~. In Rowland, this court addressed

the merits of a p~titlon after concluding that it fell under the exception to the one-.

year time bar. ~~9 Wn, App, at 5Q7. The trial court had improperly calculated the

petitioner's affender score before imposing an exceptional sentence. Rowland,

149 Wn. App, at 508, The court held that, under those circumstances, "remand is

the remedy unless the record clearly indicates the sentencing court would Nava'

imposed the same sentence anyway." Row and, 149 Wn. App. at 508. But the

State has. made no argument that any error in this case was harmless.

We grant light-Roth's petition and remand for resentencing,

WE CONCUR:

r~ ~ ~4 ~~ ,

~i~ ~'1

'~i"
~" ,,,r 

,
=.~ "R iC~ ~Jq ...

' ~ ~~ ~

~;jCf~
..,~ Cy
«~

t6 L(ght-Rath's situation is also distinguishable because, in each case, the party ~iad :-~;T

sought the relief the trial court failed to consider granting. Mere, neither party appears to

suggest that Gra son ar O'Dell hold that, going forward, a court must consider an

exceptional sentence below the standard rangy for young adult defendants, regardless of

whether the defendant requests one, .

17
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1N THE COURT OF APPEALS 4F THE STATE OF WASHIIVCTON
. DIVrSION

STATE OF WASHINGTON,

Respor~den~,

v,

K~VIiJ L.1GHT-ROTH,

Appellant.

No. 54509-A~-I ~~~~

,~,,,~fNQ GOUN7''r WA~~-IiNGTON

MANDATE .IUP~ 1 .l 2QQ8

Kind County ~11P~~lOC~ ~t~URT C[,~fiK

~uperfor Court No. 0~-~f-00392-8.KNT

u

THE S'CAT~ OF WASHINc3TON T0: T'he Sup~riar Court of 
the State of Washing~on in

and for King County,

This is to cer~(fy thafi the opinion of the Court of Appeals of the 
State of

Washington, pivisian i, filed on August 6, X007, became the
 decision terminafing review

of th(a court in the above entitled case on May 28, 2008
. An order denying a petition for

review was entered in the Supreme Court on Aprf{ 30
, 2008, This Gasa is mandated to

the superior Court from which the appea{ was taken for furt
her proceedings in

aaaordance with the attached true copy of the decision,

Pursuant to (SAP 1 A~.4 costs In the amount o~P $7,737,01 ara to be ta
xed against

Judgment debtor KEVIN LIGMT~RO~'H ~s faliows; costs in t
he amount of $7,479,1Q are

awardad in favor of jud~menx creditor WASMING`f'ON OF~I
C~ OF PUBLIC D~FENS~,

INDIGENT b~~~NS~ FUNp end Casts In the amount of $257.9
1 are awarded in favor of

Judgment creditor K1NG COUNTY PROS~CUTc7R'~ OF~'IC
~,
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c; Sheryl Gordon Mcclaud
Arian McDonald
Hon. Brun Galn
ind~tormina~e Sentanain~ Review Board

~~Gn~Bt~~~~~ ~~ ,~~~.ki~i

A 
/'" ~o
~ ~~ ~ti

.1 ~`';;F
\~~~4~ ~N ~~\CY~~~~~ 

riy~11_ . ~,}p ~

IN T~STIMONYV(/H~REO~; I have hsreunto set my

hand and affixed the seal of said Court at Seattle, this

2 th day of May, 20

RICHAR NSaN ~~
Curt m . rator/Clerk of fhe Court of Appeals,

State o ashington, C?fvision I,

... ~~ ~ •
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1N 'TH~•COUR"~ OF APAEALS O~ ~"H~ S~'A~°~ 0~' WASHINGTON
pIV1S10N ~N~; ~ i

STATE OF' WASHINGTON, ,)
} Na, 64609-q~-1 ,

Respondent, ) ~ '

v, ) UNPUBLISHED OPINION

KEVIN I~iGh~IT~I~OTH, }
' )

Appellant, ) FII~~D: uc ust 6 2oq

SCHINgLE~i, A,C..f. ~ Kevin light-Roth appals hls conviction for murder in the i

second degree white ~rm~d with a firs~rm and unf~wful possession of a
 firearm fn the

first degree. Although sight-Rofih tloes not challenge the trial caut~'s findings 
that fihere

were no explicit or fmplic(t agreements for b~nef(ts wifih the witnesses who f
estifEed

against him, ha contends that the State vialated the requirements of sradv 
v..Njarvland, 

.......
.......................................37

3"U:S.,_.8~.~_.$.~..~..,,~t~
...1194,.1.0".L: ~d:'2d'2~-5

...~.1~98~);~byfailing..to...disclose~fihaf~tha....~..............~.................__. ..

wftnessea had expectations of leniency for their pending charges, t,fght-Rath a
lso

contends that ~khe State misled #h~ Jury and violated Naaue v. illino(s, 364 U,S,
 2~4, 79 .

a. Ct, 1173, 3 l., ~d, 2d 1217 (7 ~5a), by asking any of the witnesses whether h
e was

. aWar~ that: his testimony probably would be used againsfi him In his trial. In addit
ion,

Light-Rath claims the prosecutor commfified misconducfi by vouching fnr the credibi
lity of
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State wftness~s, and the trla) courk erred in deny(ng his motion for a new trf~l and

admitting testimoniai atatemen~s in vIolafiian of Crawford v. Wash(n ton, 5q~1 U,S. 36,

124 S, Ct,13~4, 'i58 I., 2d 177 (2Q04}. As to sentencing, Light-Roth asserts the court

erred in aalcufating his offender score and imposing an addifilonal 60-month firearm

enhancement. We affirm the convictions and the Judgment and sentence,

FACTS i

On February 5, 2Q03, Kevin i.ight~Roth shot and trifled ninet~an-year4oid Typhon

Gannett at Chris Hlghiey's apar~men~ in F'oderal Way. Highley and hi
s friend, Curtis.

Strum, witnessed the shooting. Highley fiesfilfied that while light-Roth
 was living with

him, Light~Roth supplied him with methamphetamine.

Stream and Bonnett were good friends. for a fitYte, Bonneif da
ted Stream's

slxfieen-YearWald slater.. Buf after Stream fold Bonnett the situation 
was awkward for

i

him, ~3onnett agreed to s~appad ~fatln9 her. About a month be
fore gonnett was killed,

Stream found out that Bonnetf had made a videotape of having
 sex with his sister, After j

Stream found cut ~b4ut the Sex fi~pe, he called ~onnett's t
hen girlfriend, pollle Sein, a

number of t(mes, He told Doiile Ise knew about the sex ta
pe and wanted to beat up

.._. _._ . ... .... ....... BonnBtt:...Sti~~~~PYt.alsd f~1d a nurrih~er~~of other'pe~ople; including 
~ii~hley; that he-w

anted...___...,............_................._.._..,.

to beat up ar kill sonneit.

~n February a, stream and Highley spend the day together, They 
returned to .

Highley's apartment around ?;p0 p.m; Stream ~estiff~d that w
hen they arrived at

Highi~y's apartment, Light-Roth cams around the corne
r with his Ruger .~5 pointed at

them, He puti the gun dawn after h~ recognia~d them.

2
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That afternoon, ~onnett dropped poilie o~F at work, and he told her ha would picEc

her up at 7:30 p,m, Laker that evening, ~3orlrtett drove to Highley's apartment. When

Bannetk knocked an the apartment door, Highly looked through the peephole and

whispered to Stream and L;ight~Roth, "[i is Typhon." Highley whispered because he

knew that Sfir~am was angry with Bonn~tt about the sex tape, and that light-R~th was

angry with Bonnett because he thou~hfi ~o~nett stole his shotgun. because Sfream

was surprised ~onnet~ was thane, he dacided to go Into one of the back bedrooms

before Highley opened fhe door to (et him ln. Irt the living room, ~Ight~Rath questioned

Ronnett about his missing shofigun, Highley said Bonneft danced tiakfng the gun and

appeared nervous, Whils Light-Rofh and_ ~onnett were~still talking, Highiey wend to the 
j

back bedroom to,aheck on Stream. Stream was pacing back and forth in the bedroom

with a golf club in his hand, trying fio decide whetherto confront ~onnetk. When 
i,ight~

Roth camp into the badroom, he handed his gun to Stream. Sfream put the 
gun under

his shirt in hia waistband. Me then want with Lighf Rofh fn confront Bonnet
t, Ronnett

was sitting on the aauch in the,livi~g room and Hfghley was sitting fn a char. Stre
am

confronted Gannett about the sex tape.. At first Steam was standing up, but then ha
 sat

. ...i. ........................ ...._......_..........dow~..~~i .~.~I~~~(r"~n~d~tafked~~to
-~Sonrrett~ab~au~~why-ho.was-.so...angry:.~..Bonrrett•looked~5ad.__.............................,........._._. _.

and told Stream he was sorry.

Stream and ~onnett'were still talk{ng whin I~fght~Roth walked aver to Stream, 
~~

pulled tha gun out of Stream's waistband and held (t at his side. I~ighfi-Rath thin said 
to ~'~

Bonnatt, "`wall, It would be nice to see what happened ~a my shofi~un,"' Hl~hley testified

that Bonnett laughed n~rvausly and replied, °ah, b~Heve me, if { kr~aw, 7 would tell you."'

3
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l.i~iit-Roth said, "well, okay", and then he raised the gun and shot Bonnef~ in the chest.

Bonnett arched his bank into the couch and screamed out In pain, sonnett said, "`oh,

God, Kevin, don't kilt me."' Bonnett them looked ax Strum and said "'don't fet him kil(

me."' Llght,Rath pointed the gun of Bonnett again, but Stream moved in front of

~onnet~ to prevant light Loth from shnotfn~ him, Bonnett fihen closad his eye
s and

passed out, ~ .

Straam told Light-Roth, "`I didn't want this.ta happen.... Just let ma 
leave,"'

Sfro~m sold he~didn't know what ~o da and was "just scared." In 
response, Light Roth

said, "'[l]f yot~ don't want to be a park o~ thfs, you can ~o ahead and leave
, But if you spy

anything,,,,"' l.lght Roth then showed him his gun and made a slicing 
gesture across

his throat,

L.ighf-Roth told Highley to pick up ~onnett o~P the couch. Highley 
tried, but said

Bannett was fo4 heavy, Light-Roth then told'Hlghley to get trash 
bags and line the drunk

of L.Ight,Roth's car. hllghley testified that he fallow~d ~.ight
-Rath's directions because he

was afra(d of I~(ght Roth and beilaved Light~Roth would 
kill him if ha left,

After Highley lined tha trunk of the car, Llght~Roth ta(~ hi
m to stay in the

. . . ............ ~ .... apartment and-#hen-~Ieft:..A.~Fewminutes~later;.Si elby Man~ing-and-Pamela-Marks-.........~~. .,~_:. ............ ~...... ..~..,...

knockad on the door, bud Highley did not answar. As Shelby and 
Ramela warn leaving,

'they ran Into ~.1ght~Roth, who was walking back to the aparkment 
from the garage.

Fight-Roth knocked on the door and told Highiey ft was okay to
 let them in.

Because Hfghley did not want Shelby and AameCa to see ~onnett, h
e, covered up

Sannatt's face with his jacket. When Shelby and Pamela aske
d about the guy on the

q.
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couch, Highley said he had been up far a number ofi days and was trying to
 catch up on

hfs sleep. When Pamela said shy wanted ~a cheek on him beoause he
 wasn't moving

and his skin was blue, L.igh~~Roth yelled at her to leave him alone, At Light-Roth's

su~~esfion, Highley took She(by and P~mala outside to smoke.

About ten minutes later, when they came back inside, Light Rath 
and the guy on

the aauah were gene, Llght~Rofh returned approximately fii~e
en mfnutc;s later. He

pulled Nighl~y asida, gave h(m the keys. to pollie Se(n's 
white Monda Acoord, ~ pa(m

pilot, a lighter, and a Gell phase case, and fold Highl
ey to drive to northeasfi Tacoma to

gat rid of the ear and other hems.

hiighley left the white Honda Accord four blocks aw
~y'from Roddy Ramirez's

house in Tacoma, Mighley deaSded to leave i;lie car
 therein an.efforY to implicata

Ramfrax In Sonnatt's killing. Ramirez believed
 Ronneft had broken into his hawse and

Mole a number of Ifems. Ater leav(ng the ca
r, Highley valled two of his friends, buf

nEith~r answered, Highley then callad t,►ght~Roth. Highlay said that when L1ght-Roth

picked him up, ~he said "f~ thought you freaked out on me and ran out on me, I thought i

was going to have to kill you,"

...._...,..,....__..............._..._.......~_....._.._1Ni~~'r~'~Bonn~ei~~did~n~ot~return.to..pick~•Dollle~up from work;..she-c~llad-several.~~..~.._......_........_........~ ............................

p~aple trying to find [3annett. When she called U~ht-Roth, he told her That he had sat

seen Ronnett that night but that he would pick her up iP ~annet~ did not show up.

Tho next morning, Stream want back to Highiey's apar~n'~ent. Highiay, L.lght

Roth, and his frientl Cary ~ckholm were at the apar~menf. After Stream and Nighley

IEft, Dollie and twn of her friends cama by the apartment to ask whether anyone hid

5

,.~ -̀"'AFP'~NDI~(5~4 j



., _ .. .-~_. ;,.

~—~..~r,

-

-
-' .:... ~~~.~.

,, — ---_ _.. .

n+Y.nr~ I .~'if1R:i~.n. i~r'i~nin.+i!R:jtri:.^„^. ."iifi~~' v.. i ..

ioeesgos

No.5~509~A-1i6

seen Bonnett, Light~Roth told Dofife that he had not seen him recently but that Bonnett

had said something to him about going back fa New Mexioo, "'1 do remember a Couple

of days ego [BonnattJ saying he was going to get on a Greyhound or samethin~ like fhafi

to ga baok to h1s homefiown In New Mexico,"' Light-Roth suggested Doilfe look for her

aar a~ a tra(n or bus station.

Later fih~t bight Do11ie called ~ckhalm fo fell him that based on a news report

about a body that was found with a bar code tattoo, she was sure Bonnst~ was d
ead,

After ~ckholm told fight-Rath about pollie's call, ~ckholm and Light-Roth lei
 the j

apartment and went fo ~okhalm's house, When they were at ~ckhoim's, 
Light Roth

called Shelby to ask whether the pol(ce were at Hlghfey's apartment,

Meanwhile, after driving around for several hours, Highley and Stream 
decided to

go fo the police, At ~~rpund 11:00 p,m„ they walked into fibs Faderai Way 
Police Station

and said they had Inform~tlon about BonnetC's murder. The 
police Interviewed Nighley ;

and~Stream separately for several hours. Daring the intervie
ws, each of them waS

e~remely upsEfi and often cried. After the interviews, fibs police arrest
ed Highley for

rsndaring criminal assistance,

On February 7, file police eearciied Highley's apartment:.~~sed.on.info'rm'ation.. "' ~... ... ~ .....~ .._.._._....

from Highley, the police also s~archod a Tacoma gas station was
fie container and

recovered tha Keys to Dollia's car end Bonnett's lighter. A forensic 
analysis determined

that the bullEt recovered from Bonnett's body was a hoilaw'point Wi
nchester fired tram a

,45 caliber semiautomatic weapon, such as a Ruger,

6
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After staying with ~ckholm, l,ight~Roth aailed his friend Dan Kolbe and told him 
,

~he was in firoub(e and needed to stay with him thaf night. '7"ha next day, i~ighf-Rofi
h

returned fio Eckholm's house, On February 9; Light~Roth as{ced ~Gkholm 
to cash a

$500 money order from hEs mother. After cashing the money order, ~ckholm
 used his

identification to get ~.ight-math a room at the Mofiel 6 in Fife, Whe
n ~cicholm returned

home, fihe police were there, ~ckholm agreed to accompany 
the police to the Motel 6.

in Fide. V~Ihen the police approached Light~Rofh outside fh
e motel,, he ran. After a

pursuit, the police arrested him.

L,f~ht~Rath waived his Miranda eights, In the interview a
t the police station, l~lght

Roth denied killing ~onnett and claimed he did not 
see F3on~ei~ the day he was shot. ;

Ruti whin Detective Poynter fold Light-Rofih that w
(tnesses, had reported that he shat

BQnnett, Eight-Roth replied, "`[tahose fwo guys left 
and drove right to you, didn'fi fihey? i ~.

i

'aan't believe those Puckers did ghat."' Light-Roth f
ifien told De~ec~ive Poynter fihat he

would provide fnformatidn to the polioe, but that 
he wanted immunity, "I can give you ~

the gun, I can g(ve you the palm pilot and t
he face-plafie but i want full immunity,"

When peteative Poynter lei the (nfieriiew room for
 a shark time, Light-Roth used i

i

' a pen ~a remove his leg ahaakies ~~nd'~handGufFs:-..
Anofher'd~fiec~lv~~~.~bs~rv~~`wh'~t... ~ ................._...................

............_.._..........,~

Light-Rath was doing and called far assistance,
 ~,ight~Rofih climbed into the ceii(ng

crawl space, The ceiling collapsed and he fell 
to the floor in the nexk room. When the

off(cers entered the room, Light-Roth said ~h
ey'were fining to have to shook hlrn, After

Ml~.da v. Ar(zona, 384 U,S, ~F36, 8A 9. Ct. 1602,16 I
., ~d. 2d 69A~ (1868).

7
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the use of pepper spray and a further struggle, the officers were able to restra(n Lfght~

Roth,

The Stake charged light-Roth with murder in fhe second degree while armed wifih

a firearm and charged Hlghley as a co~def~ndant with rend~ring criminal assistanoe in

fihe first degreE, The State later amended fihe Information to also charge light-loth with

unlawful possessiar~ of a firearm,

A~ Mighl~y's bill hearing, the State argued against his release, but the court

~rar~ted him a conditional release. After the hearing, Hlghfey's attorney, Jessica Rlley,

contacted the prosecutor, Nelson ~.ee, to advocate for dismissal of the charges againsfi

him based on duress. The prosecutor refused to dismiss the charges against Flighle
y.

A~aording to Ms, Riley, the prosecutor made i~ very clear to Nlghley that iP he decided
 to

fies~ify, hs "was test(fiying at his own parll, and thafi Mr. Lee was not offering hirn

immunity or any other egnsideration in exchange for his testimony," 
Mighley decided he

wanted to testify. safara the interview with ~.ight~Rotii's attorney, the prosecufior

"reminded Mr, Highley that he had ~a respond to Mr. Cain's quesYlans 
truthfully,. de~plte

the facti that he may b~ inarlminating himself," Following the interview, Ms. R
iley asked

the prosecufarta consider~reducing~the ahar~~s;~'Ti~~ ~~~~~Cgt~~r~agafn refused-
to da~~~~~~ ~~~-~~~~~~

so,

In the fall of 200 , the trlai court granted light-Rofh's mofilon to saver Hfghiey
's

tr(ai so I~Ight~Roth could cross~~xamine Highisy about the statements H(ghl~y made 
to

the po(lae,

E:3
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L(~ht Roth's trial b~gat~ on April 29, 2004, Stream, Highiey, and others testified

at tr{al on behalf of the ~ta~e. During Hfghley's testimony, he was very contrite and

emotional. After he ~(nlshed testifying, Highley w~nfi up to ~3onnett's mother and

apologized. Toward the end of the State's case, on May 13, Light-fioth for the firsf lime

idantfflad Justin Van~ra~kle as a defense witness, VanBrackle was an Inma
te who had

signed a statement implicating hlighley in Gannett's murder. In the statement,

,~ Van~rackle sold that ha was fn nor~hea5t Tacam~ an the night of tha murder, 
and he

~~aw a white Honda Aaoord with its gghts off race sway dram where R
onnett's body was

located. When the poifca InteTviewad Van~rackle an May 18,
 he admitted ghat the

statements wera not true, and That he lied. Van~rackis told the detec
Civas Light-Roth

promisad him that in exchange for hIs f~stimony, he Wbuld mak
e sure the w(~nessas in

VanBraaki~'s upcoming trial di'd not testily, VanBrackle said
 That Ligh~~Roth showed

h(m a photocgpy of a white Honda Accord sa he could 
aoeurafsiy describe it whan

testifying. After obtaining a warrant, the polloe sear
ched L:ighfi-Roth's cell and fiound

phatocopiea of photographs ofi pollle~ Seln's whifi~ Handa~Ac
cord. '.

J~fterleaming of the interview, light froth's attorney decided 
against calling

. .. .... .. _._. ~_.._........_...... .... 
Van~rackl~ as...a~witness;...Instead;~th~"p~'bs~~cwt~r'subpb~naad..Vanl3rackle~i;o-~esti .on....._,.....,.._ ................................._~.

behalf of the State, Mr, l,ea told VanRr~ckle and his atto
rney fihat the State would riati

offer any consideratlptl in exchange far testifying. At the conGlu
sfon ofi the trial, ort June

1, the Jury found I~igh~~Roth guilty of murder in the second d
egrea while armed with a

firearm and unlawful possession of a firearm. The court Impos
ed a higher end standard

9
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range sentence oT 276 months and the mandatory 6Q month firearm enhancement, for a

total of 335 months, 
~t

Same weeks after the conclusion of the ~riai, Ms. Rflsy approached. the

prosecutiar to consider reducing the oharges ~gainsti Highley, Riley argued that

Highley's duress clam was supported by his testimony at ~.ight-Roth's trial and also

stressed his remorse,

The State d~cidpd to offer Highley the opportunity fo plead guilty to a g
rass

misdemeanor, attempted rendering crlminal assistance in tho first d
egree, and to

recommend a suspended sentence. According ~a the prosecutor, 
the State made this

decision because of "the facts of his case, the Interests of justi
ce,'and the ovarwhoimfng

ev~d,enaa that he was acting under extreme duress when he helped 
Kev1n Light-Moth,"

Atsentencing on July 26, 200q~, over the ,State's rrbject(on, th
e court imposed a deferred

instead of a suspended sentence with a 24 monfih probationar
y period.

On 'July 22, 2004, VanBrackle pleaded guilty as charged to robb
ery in the first

degree, burglary in the f(rsfi degree, and unlawful passsssian of 
a firearm in the first

degree; and, (n a separafie case, robbery in the first degree, The prosecu
tor

recvrnmended the tap end of the ~e~1~~n~fng~rang~:., Buk~~agai
nst-the.~tate s.~.._....~..,......

... .........................._.......,....,............_......

recommendation, the court imposed a sentence ~'t the low en
d of the sentence, range.

On September 2Q, 2Q04, l.5ght Roth filed a motion fio vacate the 
Judgment and

senfienoe and asked the oour~ to grant a new Fria{ ~as~d on the
 plea and fihe sent~nc~

that Hfghley and Vanl~raokie each rocefved. Evan though the S#a
te and Highley and

m
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Vat~Rrackie each denied there was any agreement in exchange for testimony, I..fght

Rofih claimed the post~trial plea ind(cated there wire undisclosed agreements.

In auppork of his mot(on far a new~rlal, ~.ight~Roth,submitted the plea and

sentencing documents in support of the. motion.. In oppos(tion, the State submitted

declarations from Nighlsy's a~fornsy, VanBrackle's attorney, the prosecutors in Light-

Roth's case, and the prosecutor fn VanBrackle's case. The cnur~ entered detailed

findings and cor~ciusions denying L.ight~Roth's motion far a„new trial. The court

concluded that Fight-Rath failed to show the existence of an agreement a
nd that neither

Mighiey nor VanBrackis "received any benaflt fnr his cooperation and testimony in
 Mr.

light-Rath's case;" light-Roth appeals the trial court`s denial of his mgtion fo
r a new

trial.

• ANALYSIS

on appeal, Light-Roth contends the 5fafe yifllated the requir
ements of ~ra~ by

failing to disclose that H(~hley and VanBrackle had an expEctafiion 
o~P leniency on thePr

pending eharg~s, . L(ght-Roth ~fso ass~rt~ that he is entitled to a new trial 
under Napue

v. Illino s, 360 U,S, 264, 79 S, Ct. 'I~73, 3 ~.. Ed. 2d '(217 (1959
), b~aause the Sfate

knowingly elicited mi~laadin~ festiirohy~f~~~~~Highfey '.ln.the alternative;"C:ight~Roth...-...-......-.... ..

contends the trial court erred In not conducting an evidentiary hearing
 on his motion for

a new trial, He also argues that the admissfan df Stream's out~ofi cour
t statements

violated his right to confrantatinn and that in ciasing argument the prosecu
tor

impermissibly vouched for Hlghlsy and Stream. In addition, Li
ght-Roth challenges the

trial court's decision to submit the firearm enhancement to the Jury, 
the trf~l caurk's

11
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determinat(on tihat hfs convictions were nofi fhe same arimfnaf conduct,.and the court's

aalculatfon ofi his offender score, ~ '

6rad~ Vfal~atlon

1..ighfi-Roth ala(ms the State has an abligafion under Brady to discl4sa a witness's

expectation of upcoming opportun(ties for leniency in pending charges, Under ~radv,

the State has a constitutional abligatlon to disclose to the defense knowledge of

malarial exculpatory nr Impeachment evidence, Br. adv, 73 U,S, at 87'; See a so K. les v.

idle , 51A~ tJ,S, A19, 433, 1~~ L.Ed.2d 490,115 S. Ct. X566 (1995), lmp~aohment

evidence includes promises the State makes to a witness. G,~gl(o v. United States, 405

U.S. 150, 1 G4~55, 92 S. Cf, 763, 31 L. ~d, 2d 144 (1972). Evid~nce.is matorial Ifth~
re

is a reasonable probability that had the evidence been disclosed to the defens
e, the ~ '

result of the trial would have been different, UnSted States v. Baglev, 473 U:S
. 867, 678,

10.5 S. Ct, X375, 87 L. ~d, 2d 481 (1 85}. Suppression of material evi
dence under

Brad fs a violation of a defendant's due proo~as rights, fn re Personal Restraint
 of

S erwood, 11 ~ Wn. App. 267, 27p, 76 P.3d 269 (2QQ3).

Afi the b~gin'ning of Hlghley's direct ~xamina ion, the prosecutor asked him about

..... ... ................ _ ........... . . . 
_..h(s~pendin~ criminaf~ciiarg~s''arid-wh'ether~tFre~St~i~~r~d~~~~y"pt~omisesaf"1o'nle

rt~y,.~...,.............~ .......~... ....... .~.__..

Q. B~fare we proceed any further, let me ask you, you are

Gurrently~~you have been currently charged with rendering

crlmina! ass►stanaa In the first degree, is that correct?
A: That's carrec#,
..,

4; [A re you aware fiha~ the charge that you have facing you is
a felony, correct?
/~; [`des.

12
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Q. And Jus# so we are olear, his the prosecutor, anyone in the
prosecutor's office, myself, Mr. Colasurdo or anyone affer~d
you anything either in writing or orally, anything at all, for your
parkicfpatfon and your Testimony today?
A; No, not at ali,
Q: So you are aware, you are on your own and you are under
no obligation, we have nod ofFerad or pramis~d you anything fo
testify; is that correct?
A; ~'hafi's correct,.

And during cross-examination, L.fght~Roth's attorney also asked Hfghiey abo.uti

the effect of his testimony on the pending charges?

The State also asked VanBrackle about his pending ~rimina{ charges and

whether the State made any promises (n exchange for ien(enay,

Q: Now,' you are ourren~ly pending Trial on a number of charges; is

that correct?
' A, Yes, sir.

Q. for example, under one cause number in King County, of

unlawful posseasfon of a f(rearm In the first degree?
R, Yea, sir.
Q, Robbery in the first degree?
A. Yes, Sir.
C~. And burglary in tha first degree; is that correct?

A; Yes, sir.
Q'. And then, under anofher King County pause number, you have

another matter pending finial, which (s, again, i b~liav~, Qne count 
o~P

robbery fn the firsfi degrae; is tYr~t correct?
A' Yas.

Q: For your appaaranca today and testfmany today, you were

subpoenaed, fs that correct?

z Q; Now, you wire given no promisas regarding your tastimany; is tha
t carract7

At Yea, that's oorreGt,
Q: And,1n feat, tha proasoutor could change charges against you, at his

discretion, isn't that true?
A. Yes.
Q; You have no guarantee that you couldn't' be charged with a more se

ripus

crime?
A: Right,

13
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A: Yes, sir.
Q~~Are ynu getting any conalderation from the prosecutor's off(ce at

A; No, sir,
Ct: Have you Even asked~for any considerafiQn from the j
prosecutor's nf~ic~? .
A: N~, sir,

Based an the plea agreements entered into wifh Hlghley and Vansrackle after '•

trial, Ught~Roth asserted in the motion far a new trfaf that theta were undisclosed '~;:~

agreements, l.l~ht~aoth doss net challenge the trial court's findings That establish there

was no express or Implied agreement with eifiher Highiey dr VanBraakie in ~xchang~ for

their trial ~estlmony, light-Roth also does not chailek~ge the trial courk's finding that

VanBraakle pleaded gu(ity as oh~rged to his pending charges, and fha prosecuto
r

recommended ~ higher-end standard range sentence. And there is r~o disput
Q Light-

Roth knew abau~ the pending charges against Highley and Van~racki~,
i

Light-Rath argues that even l~there is na evld~nce of an explicit or Implicit

agreement, t1~e State must disclose a witness's expeatatian of leniency ar potenti
al

benefits. In support, I~Ight~Rath relies on the Iater plea agreements and 
sentence

imposed for Hi~hley and Vansrackl~ and a nurl~ber of cases holding that whe
n the

t

... 

~

......~ ..' .. ... ̀  .."..~~~'State canfers.peneflts on a~wifness; or premises ~he'uvitn~ss benefits~for~testifying;
 the ...~ ......., ..._ . ........- .__~

{

State must disclose thaf infiormation under ~radv. A defendant can damons~rate
 a ~

I~rad vfalatton by showing that the witness has either ~n express or implied a~r~Ement

with the State, orth~t the State has provided benefits in exchange forfie~timony.

In all the cases light-Roth cites to support his argument, the cpurf found the
re

was either an express or implicit agrQement, or the State conferred beneflfs an the

1 A~ ,.
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witness prior to testifying. United States v. Sias, 388 F,3d ~7?, A~88 (5th Gir. 200A~~

(ilie~al alien wt~nesses were given social Security cards, witness fees, trip peRnits ~o

Mex(ca, travel expanses, phone expenses, and other benefits); UrLed States v. Soto

BEniau~z, 356 F,3d 1, 40 (1st Gir. 2003} (prosecution witnesses recoiv~d oral

assurances of leniency in exchange for their testimony); United States v. sovd, 65 F,3d

239, 2~6 (7th Cir,1996) end United States v. Williams, 81 ~,~d 1~~4, ~A~38 (7th Cir.

1996) (government witnesses rece(ved sexual favors, free phan~ calls; and illegal drugs

with the knowledge of the U,S, Attorney's office}; Reufter v. So~er~,, 888 ~,2d 67a, 581'

(8th Cir, 199) (the Court found the government knew but did not disclose that it
s main;

witness hid applied for a commu#ation hearin~ and the hearing was fwic~ resahedulad

to occur after the witness testified at defendant's ~rlaf); and United St
ates v. Sha er, 789

F,2d 582, 689 (9th C(r. X986) (a governrnentwltness refiained subs
tantial assets that

were likely forfeitabfa),~

Here, there was no axpi(cft or implioit agreement with hiighley or Van~rack
le in

exchange for their testimony at trial. And, there was no evidence fiha~ fha 
State

provided benafit5 to eifiher Hfghley or VanBrackfa before test(fying. To the con
trary, fihe

record shows that ti~~e'~proseci~or ~~~pressly~and-.unequivocaAy~tol~~~Hi~Yil~y 
~nd~his......_....._ ........................._..................__........

~ The other cases 4.ight-Math cites In his repl~y brief era also inapposite. ,J~m►nez v,~Stafe, l ̀I2
Nev, 610, 9~8 P,2d 687, 698 (1996) (prosecutor made a deal wlkh the praseautlan's witness that charges
against him would ba dropped as a result of his cooparatian with the state); Patillo v State, 258 Ga. 2a6,
26Q, 368 S,~,2d 4a3 (1X86) (two distrlot attorneys told a witness that if he testified, they would tell the
judge who revoked the witness's probation that ha gave favorable tastimany); PeoaJe v, Cw,~,la, ~8
N.Y,2d 43~, X41, 388 N.~,2d 1070,1073 (1978) (dlstrlat attorney told a government wlfness ho would
write the witness's parole beard in exchange for h(g testimony at friaq; and U d States v. Noe , 1 ~7
F,3d 12Q6,1218 (11th Cir.19~7) (the government gave a third party a dell that likely induoed a
government witness ko testify),

~5
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attorney that the State would not discuss ar reduce the charges in exchange for

tes~ifyin~. The unchallenged ~indin~s ,establl~h that the State's later deoision to offer

Mighlsy the opportun(ty to plead guilty ~o a lesser charge was based on Highley's

remorse and a ~eavaluatlan of the str~n~th of H(~hley's duress defense
 after he

~testi~led, And ~as ~o VanBr~ckfs, the record shows that he did not re
oeive any reduction

(n the pending charges in exchange for his testimony. VanBrackle ple
adad guilty as

charged an ali'oaunts end the State recommended ahigh-end a~nte
nce,

We reject Light-Rath'8 argument that the State has an obligation 
under sra~ to

disolose a witness's unl{~tQral expectation of leniency; A 
witness's "general and hopeful

expeetafiion of leniency fs trot enough to create an agreemen
t or an understanding that

they would, in fact, recefva leniency in exchange for their 
testimony:" C,~gllier v. D~vls,

301"F,3d 8~3, 8A~9 (7fih Cir. 20Q2), cent. denied, 537 
U.S, 12Q8, 15A~ 1.,~„2d 1064, 123 S.

Ct. 12~q (2003j. See also, Wisehar~ v. Qavis, 408 F,3d 321 (7~h Cfr, 2Q06); 
Todd v.

5a ami , 283 F,3d 842, 849 (7th Cir. 2002), ,air .den
ied, 537. U,S. ~4~6, 123 S, Ct, 184,

15q~ L. ~d. 2d 72 (2002); (fn the ~b~ence of any nvfdence 
of an agreement, a witna~s's

alleged unilateral expectafian of leniency will not suppo
rt a Bradv violatipn); 5habazz v.

.........
..,Artiuz, 336 ~3c~_~

..
~
.
4;

....~.
6
.
5

...
{2-rid~Cir:

...~.p.~~~~..~~~ti~a~~~pl`as~~pta~r~~afforded 
favorable.., ............._,......~..._...._..,............._. ...

treatment to a government witness [past-trial, standing 
afpna, does not establish the

existence of an underlying promise o~ leniency"}; 1-1111 v. Johnson, 210 F,3d 481 (5th Cir.

2000) (a witness's "nebulous expectation of help from t
he'CS~tate" is not ~rad~r material)

~lastrian,v. (McManus, 55q~ F.2d 813 (8th CTr. 1 77) (decidl
n~ nano read iG gl[a, to

support the claim "that a cruafa(witness's expectation of 
leniency must be revealed

16
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absent evidence of an express or implied premise.") In the face of no explicit ar implicit

agreement or promise that either Mighiey ar V~nBrackle would receive a benefit (n

exchange for testifying, the fact that Highley was afPered the opporkunity to plead guilty

to a laser charge standing a(ane does ndt establish that the Stats prom(sed leniency in

exchange far testifying.

Napue v, Ilifnais

In a separata but relatad argument, Light-Roth olalms the State viQia
ted Na ue .

I{1ir►o{s, 360 U,a, 264,79 S, Ct.1173, 3 L. Ed, 2d 1217 (1969), by eliciting false and

rnlsleading testimony by asking Highley whether he understood thaf his testimony "can

and probably will be used against you in your own proceedings," ~igh~~Roth asserts

that.because Highley had asked the Stafe to dismiss ~r reduoe his charge, the Mate

knew M~ghley probably expected leniency in exchange fir his testimony.

~ ~ Afi the begfnniri~ of Highley's fiestimany, the prosecutor confirmed ~ha~ Highl y

• understood his testimony could ba used against him at trial.

Q. Mr. Highly, are you aware that anything you say (n court
today can and probably will be used against you in your awn
proceeding?
A: ~i do.................~~ ~Andyouu...are's~lll~Wil1 i~~~ ~a tee,ify?..__.._.......__._...............,_........... ......_......._....._........................_.........

A. I am:

l.ight~Roth argues'the t~atirnony was misleading because the prosecutor knew

that Mighley had previously sought dismissal or reduction of the charges and had an

eXpectation of leniency, But Light-Rafh's argument ignores the State's rejection of

Highley's requests far leni~ricy bafore Light-Roth's trial, and the Stata's refusal to

17
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dismiss or reduce the charges. When Mighiey testified, the prasecutar had

unequivocally r~Jected his rEquests fior lenlenay and Intended #a proceed to trial against

Hi~hley as ohar~ed, The prose~utior also olearly told Htghley that he was testifying "at

his own peril." On Phis record, we conclude the prosecutor did nofi knowingly elicit false

or misleading testimony in violation of NagUe.4

genial of Mption for ~.~fe Lyr Trial

In the alternative, l.Ight~Roth argues the trial court abused ifs disCret(an 1n

denying his rnation for a new trial by not conduc~fng an ev)denfiary hearing under CrR

7,8. CrR 7.~(c)(2) ~xpressiy states that a trial court may deny a mo~fon for a nsw trial

"without a hearing ff the faots alleged in the affidavits do not establish groun
d far relief."

seibw, Light-Rath alleged there ware und(scl~sed plea agreemen~a with hf
ighley and

Vartgr~ckle. But based nn the urtrefiut~d ~sciarations of tha pras~cu#ars 
and the

at~o.rn~ys for bath Hi~h{ey and Vangrackle, the court concluded that 
there wire na 5uch

agreements. We conclude the feats ~If~ged did not establish grounds
 for relief and the

firia(c4u~ did not abuse its discretion 1n denying the motion far anew 
trial without an

evidentiary hearing.

R~ht tp Confruntatian.

L.ighf~R~th also argues that hIs SixEh Amendment right to aonfron~ation 
under .

Crawford v, Washlnaton, 541 U,S. 36, ~ 24 S, Ct, 1364, 158 ~,. ~d. 2d 177
 (2p04), was

~ Relying on the deolaratfon of VanBrackie's atforney, for the flrat time in oral 
arsument, sight

Rath asserts khati the State violated Napue by falling to disclose a~ agCesment w
ith VanBraak(e far

tastimanlal Immunity, saaausa l.ight~Roth failed to raise this m his briefing,
 and beoau~~ the State h2d

no meaningful opportunity to respond, we decline to address this argument
, State v, Johnson, 119 Wn,2d

167, $29 P.2d 1082 (1982),

0
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violated when the cqurk admitted Stream's oufi-of-court' sta#em~nts to defective i,.ew
ls

and his tharap(st.

In Crawford, the SuprEme Cbur~ held that a defendant's Sixth Amendm
ent rl~ht

to confrontation is violated when the trial oourt admits an out-af court 
statement if tha

statement is ta~tfmonial, the declarant does not fest(fy at trial, and 
there was na prior

appartunity far crass-examination, CrawFord, 54~ U.S; at 59, ~uf "whe
n the declarant

appears far cross examination at trial, the Confrontation Clause 
places no constraints of

all on the use of his prior testimonial sta~em~nta.... Candy does 
nab bar admission o~ a

statement sn long as the declarant !s present at trial to defen
d or e~cpl~in it." Cr, aw~ord,

5~k1 U,S, at 59, See also State v. Prfos, 1 ~8 Wn,2d 630,
 650, 1461~.3d 1183 (2006) of

a declarant is present end tastiffes at trial; there is no
 Canfrontatian Clause violation).

Fare, beo~use Stream testified and was sub}ect ~o cr
oss-examinativt~, l.lght~l~oth's right

to can~rontation was not vfola~ed. 
i

(mbro~er Vouching. ~ I

For the first time on appeal, l.ighfi~Roth argues that
 the State's remarks in closing

argument constituted fmparmissibia vouching, 
below, ~(ght-Roth did nod object to any

of the remarks he challenges on appeal, Failure
 £o ~~jec~'waives'srror'"urifnss~tlie~~~~~ ~ ""~''""'"' "'~~"~'~""~~~~~" ~ ~'~'

remark is deemed to be so flagrant and ill-inten
tlaned that it evinces ~n enduring and

resulting pre)udice ghat could nofi have been neutra
lized by an admonition to the Jury."

5tat~ v; Gentrv, 125 Wn.2d 570, 69~, $88 P,2d ~ 105 (19
~~).

It fs mfsoonduct for an aftorney to express a persortaC
 opinion about~fih~ credibility

of the witness or the guilt of the defendant. State v. 
Price,126 Wn. App. 617 653,109 ,

'I 9
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P.3d 27, er view dented, 156 Wn.2d 1018,12A~ P.3d 659 (2005). lmpraper vouching only

occurs if it is "clear and unmistakable That oounsei is no# arguing an inference'fram the

evidenaa, but is expressing a personal opinion," Price,126 Wn. App. afi 653,

Here, the prosecutor did not express a personal apinian about the aredibii{fiy of

Nighl~y and Stream. The prosecutor argued thafi based on~the evidence, Highley an
d

Stream were credible, and light-Roth was nat s

Sentencing Claims

i..fght-Roth raises a number of issues rElated to s~nten~ing. First, he argu
es that

fihe tirial court lacked the authority to Impose a firearm enhancement. in
 Sate v.

Nauven, 1~4 Wn. /app. 863, 871,1 2 P,3d 117 (2006), and State v. ~l
eminq,136 Wn.

App.~678, 160 p.3d 607 (2007),.this court recently rejected the
 same argument Light

Roth makes, holding that tha deadly weapon enhancement statute 
also authorizes

firearm enhancements. 
'

I~ight~Roth also aantends that his conviction far murder second 
degree and

unlawful possession of a'firearm should count as the same criminal 
~onduc~ under RCW

8.9A~A.689. Multiple current offenses are taunted as one ofYense ir► determining the

offender score only If tliey'encompass'th'~ same"crfminai~~aonduct;~""RCV1/~ ~""

9.9q~A.689(1)(a), To constitute the sarn~ crimfna! canduct for purposes of determining

an offender score at sentencing, two or more crlmfnal offenses must involve the same

s Light Roth also ahallanges a remark the praseautor made in open(ng Statement asking the )ury

to find Highley and Stream Qredible. But Light-Roth does not explain how this statement constitutes a

personal opinion of a wi4neae's veracity, This court will not consider an asslanment of error that is

unsupported by argument or aftatian of authority, die, RAP 10.3(a)(5); Stets v. F~Crner,116 Wn.2d 414,

433, 805 P.2d 200 (1990,

20
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objective criminal intent, the same viat(m, and occur the same time and place, RCW

9.9~A,S~9(1)(a), The trial aour~'s unchail~nged caiculafion of Light-Rafih's offender

score constitutes a determination that the lwo offenses did not encompass the same

criminal conduct, State v. {~nderson, 92 Wn, App. 54, 62, 960.P,2d 975 (~99~}. The

trial court's determinafiion of whether offenses encompass the same criminal conduct 
Ss ~

reviewed for an abusa of discretion or mfsapplicafion of law. State v. Hadd
ock, 941 ~ ~ ~'

Wn.2d 't 03, 11 Q, 3 P.3d 733 (2000},

Fight-Roth admits ~onnett was the victim of the murder and the pu
blic was the

victim of the unlawful posses~Ion of a firearm, but claims that
 because Bonne~k 1s a

member of the public, the twa crimes involva fihe same viotim. Tha 
Washingtan

Supreme Court rejected Ligh~~Rofih's arguman~ Ire I-laddoc , 1~1 
Wn,2d a~ 711, In

Ha dock, the Court held that convi~tfans 'For unlawful possessi
on o~F a firearm and

i

unlawful passessfan of stolen firearms were not the Same 
criminal conduct. "In, our ,

i

view, the victim of the offense of unlawful possessEon of a fi
rearm i~ the genera( ~.

public..,." "On the other hand, we are saf9sfied that the victims 
oftha six counts of

possession of stolen firearms and the one count o~ possession 
o~ stolen property were

the oWnera of tha flrearma and property...." • HaddocK,1~k1 Wn.2d 
~t 110-11. As in

Haddoa ,because sont~et~ was tha vic4fm of the murder in the 
second degree, and the

ganeral public was the victim of fihe unlawful possession offanse
, tha court did not err (n

aountin~ the two convictions as two separ~~a points in calculat(ng Li
ght froth's ofFender

saora,

2't

i
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fight-Roth also argues his Sixth Amendment right to a jury trial was violated

when the court, and not a jury, added a point to his offender score because he was qn

cnrnm~.►nity placemantwhen fhe crimes aocurr~d. The Washington Supreme Court

ra~ected this argumenk in State v. Jones, 159 Wn.2d 23~, 234, 149 f',3d 636 (2006},

holding, "because community custody is directly related tp and follows from the fact of a

prior conviction ,.,such a determination is correctly made by the sentencing Judge." We

concluda the Trial oour~ properly added one point to Light-Rath's offender score because

he was on community placement when fihe crimes were commitfiEd. .

'~.ast, ~.fght-Roth argues that this court should adopt The holding from United

5t~tes v.,Tiahe, 266 F,3d 1187 (9~h Cir, 2001), #hat after-elakely v. Washina~an, a~42

U.S, 296, 12~ S, Ct, 2x31,159 ~.. Ed. 2d 403 (2QOA~}, and A rend' v. New Jerse , 630

U:S. A~~~, 120 S. Ct, 2348,1A~7 ~., Ed. 2d 435 (200Q), It i~ irn~ermissible to count prior

juvenile orimfnal h(stary In tha offender score, The Washingtan Supreme courk reJeoted

L1gh~~Roth's argument in State v, tNeber, 159 Wn.2~ 252, 1~9 P,3d 64~ (2006), cert.

de led, 2007 U,S. L~X1~u 7828, '{~27 S. Ct. 29 6,168 L. Ed. 2d 714 (2Q07).

W~ affirm Gigh~-Roth's convictions and the Judgment and sentence,

w~ coNcuR:

22
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XN THE SUP~RZOR CgURT Qk' KxNG COUt~TX

IN AND ~'qR ~'ET~ GO'Ut~T'~ OF TCxNG

.. ..r,._r.._.. __........~.._.,...,.w....r...._,,,,.._«...,. .._..w...,..~_w..........

S'PA'~~ OF WABH~NGTQN~ ) (~ ~ ~ ~ ~ , ,.i; ~J/f
4 ~~, ~

va, ) Nq. 03-000392-0 RNx

KE~'xN W. S~xGEIm-ROxI3~ ~ ) ~ ,

D~~endant. ) COA too. 545Q9-4~-~

'VEFtBATxM R~~QRx 0~' PROC~~1JxNGS

BAFOItE '~H~ I~QNORAF~S~~ B'RIA1~1 GAIN

: ,t~ w~rl ~nt~lura 
~atia4~J'DU ~~~F~~~T~~C~~'~ R~1' 

U~'rwi~.nilti iw~~. .,x~Hiw

~7u1~ 2, 2004

Req~.onaJ~ Su~1:~.ae Center

Kent, V~ashiric~~.an

Ed Howazd

Gourd Reporter ~ ~~~ .

Ed ~ioward (2061 205-2594
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2

A P P E A R A N C E S

~'OR ~ti~ P~,AZNTrF~= Ne~.eon ~,es

~ F'OR '~H~ D~~'ENDI~NT t Jahn Cain

* * * * ,v

A~TENTxON ItEAD~Rs PJ.ea~e note ~ha•E a aomputer

1,.. da.ak ~.n GVO~tp P~R~ECT, ~AMICUB~ or ASCx~ (~oxanatted or

Un~oxma~ted), can be azds~ed ~xom ~h~.s aouxt repartex

and/or a oomp~.ete, rsom~u~ax~.x~d word canaoxdetnae o~

th~,a ~xansa~~.p~ or a aompxes~ad Copy o~ the ~ranavr.ipt

at a nom~.ria~. des. If ~.nterested, g~.eaae oa17. ~;hzs

court z~partez a~ (~06) 20~~2594.

* w

k'ftpC~~DxI~gB

'Unless spad~.~ica7.7.y spelled auk, r~amam and plaoea

are epe~,~ed phone~.~aa~.l,~,

* * ~

~d Ha'~azd ( 206') 20'3-2594
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U1~U'l-U9

3

x~E COUTiTt Pl.eaae be seated.

MR. Lehi c3ood mo~ning r roux ~Sanor~

~H~ COURTa Coaii mcxning.

Mkt, ~E~c Th~,a i~ ~h,e mater of elate

o~ W~~h~.ri~tan versus l~gv~.n ~,a.gh~-1tai;h. ~h~.~ ~.s Kent

C~.use ~Jo, Q~wC~00~92w8.

NQ~.son T,ee and Andy Co~.asu~do on behalf o~ ~ha

~~ate o~ Washington,

Mx.. ~'ohn ~ai.n ie apgeax3.tig on b~ha1.:~ o~ ~h~

Defiendant, wha is ~xesent and in cu~~ody~

'dour Honor, we appear ta.efara you this mo~zn~.ng fox

~entena~.ng a~'~er the juxy aonv~oted the Ae~endan~ an

dune ],~~ of 2,004 0~ G~un~ 2 a~ .the ~.n~orma~3.on, muxdex~

in the seaopd d~g~ee, and Gount 3 a~ the in~axma~~.on,

unlawful. pa~seee~.on o~ a ~~.xeaxm i,n the ~3.xe~ d~gx'ea~

The awry a~.eo found beyond a rsa~anabla doubt

that with raspea~ ~o Count, 2, mu~dex ~n the second

dagz~e, ghat ~h~ Ae~andant wa.s armed with a f~.xeaxm ab

~ha dims,

On Gount 2 the Ae~~nd~r~t' ~ a~E~end~z scoxe ~,e 5

the ~exiausnesa leva7. ~.s 14. ~na].udi.ng the 6Q~month

~ireaxm enhanoament h.is total g~andax~d range a~

~on~~.nemen~ i~ 235 months ~0 335 mon~h~ w3.~h~ a maximum.

tsxm o~ l~.~e in p~~.son andlox a $50,000 ~~.ne,

With rea~eat ~a Count 3, ~ha Ae~endan'~'~ o~Eetsdex

~d ki'o'wazd (20G) 2Q~~2~94
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4
scare ~.s 4F ~h~ sexiouene~~~ 1~~ra7. ~.s 7. H~.~ ~o~al

standard xange ~.e 3fa '~0 48 mon~he o~ aota~.~nemsnt wi.~h

a maximum ~exm o~ ten years and/a~ a $20,040 ~~ns.

p~ ~h~s t~.me the Stake xae~ao~~u~~y xequeats that

the Coux~.. ~.m~ose the maximum ~en~encse on both aaunts

w~.~h the ~exms ~.o xun aoncu~ren~],~.

~n aaeking 'the maximum o~ 335 mon~h~ oonf~.nem~n~,

x ~~k~~.nk ~.t ! s impor~an~ for the Coux~ 'to unde~re~and haw

th~.e case aubstan~a.a7.ly di~~fexa ~xom youx ty'p~,oal, i~

you can you oal.l ~.~, ths1:, muxder ~.n the eedond dac~rae.

Hera we have a Dq~endan~ whq baaival,ly' ~.n aold

b7.00d murdexed an avquai~~anae, ox p~xhapa even a

f ~a.end n~ h9.e, fox res~.ly no goad xaa~an a~ a17., xE

ever you aoul~d have a good xaasv~n fox ~~k~.nq the 7.i.~a

o f another human ba~.ng.

A~tex doing so,~ he demong~x~a~ed a aompla~.e

d~.~regard nab on~.y ~px human ].~.~a bud aJ.so ~u~t a

considerabJ,e amount of aaratempb by the manner ~.n v~.h~,csh

he d~.a~osad a~ T~thon B~o~ns~t'a body and how he

aondu4~ed himeelP in ohs s~.x to seven days ~o7.lawittg

the muzder~

There ~.s abaolute~y nothing x~deeming about phis

man, '~haxs ~.a na~.ha.ng xedesming wha~.saevar about ~h~e

war he vo.ndua~ed himse~.~ beak in ~abxuar~r oE. 2003,

There ~.s nothing r~deem~.ng ab4u1: ohs way he Q021C~11C~0G1

~d Haw~rd (206) 2A5-2594
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B

h~.mae1~ a~~er the ~ol~.ce 1,eaxned ghat he ~'~s the

muxdex~er and at~em~ted to apprehend h,~,m~ Thexe was

aextainly not~ha.ng x~edeam3.ng about ~h.~ way he aondua~ad

lii.mseJ.~ dux~.ng phis ~xia1.

Baginn.a.ng ~i~st~ wa.~h essa~~~,ax~.y tes~~,maz~X ~u~~

o~ aiea dux~.ng the ~ra~-~x~.a7. hear~.ng, ~o~.~awed by hig

a~~:emp~ to defraud ~.h~.s Couxt by so~.ic~.~~.ng ps~~uxed

~as~~.mony from a feJ.~.vw 3.s~mate a'~ the King Coan~y ~a~.1

here a~ ~k~e Regiana~, Jus~~.ae CQn~~z ~.n TCerit

Not only, a.n ~ac~, d~.d ho aak that fe.7.7.o~w ~.nmate

~o ~es~uxa himself eo as~~o help tha De~vndant, bud he

o~~Eared~ after seaur~.ng ~h~t pexju~e'd ~est~.mony, ~o

eJ.~.m~,na~e and ~.n no uncoxt~a.n tame ~o J~i7.7. the

wi~nessee ~,n tiha~ othar ~.r~ma~a~a own csaseg ~ha~ he was

~aci,ng for ~ri~l..

Id's unfortunate, 7C guess, ~.n 7.~.ght of the

a7.~kely d~c3,aion that this Gou~~ and ~k~e Stag axe

bound ~o seek a ~en~,gnce wi~h~.n the ata~nda~d range,

beca~x~e ~xankl,y I ~h~.nk the an~.y way tha.~ ~Ghe

~ammun~.~y can ba ~ro~ea~ed fxom ~k~e Ae~et~dan,t who hae

a hie~or~ o~ ~exror~.zing the aommuni,~a.ae ~.~a whi.ch he

has ~.i~red ~.e to 7.oak him up for, ae 7,ong a pex~.od o~

tim@ as ~osa~ble,

.And ghat ~.a why we axe asking for 335 mon~h~ on

~ha muxder in the seaanci dagree~ahaxge and the Ae

~d HOwazd (;~u~) 1up-~~~~
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mon~he w~.th xsspeat to the unJ.aw~u], pvs~ess~.oz~~ o~

fi~aaxm,

z think i~ should not be ~.os~ bri anyone here in

the courtroom today that. ~zfi:er be~,ng x~~~~ased from

p~~,aon on h~.a xobbex~y. ann~riat~.on bavk :tn ~7u7.y of 20Q3,

~.t. to.gk 7.asa than a ye~a~ be~oze he urea out and abcaut

comm~.t~~,ng burglary, etaa~.~,ng f~.xea~ms, aar~pixtg

~~.x~axme, and ul;tim~i~.e~.y' cu7.m3.na~~ing in the muxdex o~

~'ython ~annet~ ~.n E'ebxuary a~ 2003.

~h~.a man cex~ain].~ hay nod' ~,$a~'rzed from h~,e

exposure ~o the ariminaJ. 3uat~.ae ~patem and to Zaw

enEpraament, and he hay oar~aknJ.~ npt ].eaxned anything

dram h,~s time of inoaraarat~.4n whi7.e be~.ng

~.ncaxoexated an the xobbexy t~h.ax'ga

~e~ore the Court, ~.mpose~ ean~~nae, I would ~.ik~

~o inform the court ~ha~ A1.exx~ S~.ream is p~~sez~t and

t;ha~ eha his a J.e~ter dram '~w~.~~ Bannet~, the v~.ct9.m's

mo~he~, and would J.a.ke to addraea ~h~ Cnurt before the

Coux~ imposes aententse.

M5, ST~tEAM: Alex~.s S~.~eam~

I Ma've bean ehr~~ ~.n the ~he~st w~.~h a bu~.le~ ~x~om

a gun he7.d by ~ha hand a~ Kev~~.n W. .S~~.gh~~Roth. M(y

b~eed.~nga and excruai~.t~ng pain ~.a deed and andl~s~ by

aecand, by minute, by hauz, bar day. I awake ovexy

maxn~.ng ~o au~~ez~ i:he ~rzma. Thexe ~,s no media a7. h~1.p r

~d I3owaxd (~05) zU5-~~~y~
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no counae].~.ng, no ~a~,.n JC~.11~era ~o numb a~ ,~.a.a~en the

bulJ,et ~ha~ hie been dodged in my hear, mut~h 1,esa

the ve~~ bowel.a of my b~~.ng.

I,i~e has lost a.ts ~~.avorj ao].oz hae become dull,

The ~vi7.l i:o oonti.ni~a J.~.~ra.nc~ has tuxnad ~.rt~n a

oanoerou~ w.i~.~. ~a shop 13.~ring. ~ l,ay my head on my

p~.].J.ow ovex~r n~.gh~ and aJ.pae my eya~. x ~ra~ that Y

w~.11 ~~a~ brea~hinc~) I pray ~a ~us~ dies

x am now ha1.~ a ~~rsan, bald ea woman, haJ.~ a

mother. My on~.y son, ~y~hon Ko].by~ Honn~~'~, boxn

Augu~~ ~, 1983, has ̀ been",murdered.

~hex~ is no ainoun~ o~ pr~.~pn sentence ~ha.~, wiJ.~.

ease the pa~.n, the pain ~haC has ~.ow beaoma an ug7,y

hideous gxoiath ghat T mue~ ahau].der: ~a.x the rest 
o~ my

days on hie sax~,h.

x dp pray one day that he, lC~v~.t~, w~.7.~. come to

rspent,anae ~,n yo~xz soul foz n.eedJ:es~J.~r ~ak~.ng the ~.~~e

of anothex human being-.

My gon, Tython, wan~ad ~o l~.ve ~ Ho ~.ov~ed 1 if a

and was sa BXC~~QC1 rxZJOiI~ l.~.ving ~ Hia snarc~y waa

end~ee~ as ~.s my love ~nr him. kTe waa a gmaXl tiow~n

boy wbo was ~'eax~,ess. H'e w7ae al.~rays aac~ax to '~xy

sozne~h~.n~ new' end wag nod a~~~ai.d a~ anyone, In scha4~.

ha ~J.ay~d ~oo~]~a~.l and saacer and w~ea~~.~,ng. Ike wras

on the sw~.m i;aamj he ~layod gol~~ During tna pummex

Ed T~owaxd (2p6) 205-2599
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he wat,ex ~k~.ed and skate boarded.

Moen of alb he liked ~o sl<ai:e}aoaxd, ~.~.a~en to

music, snow boarding ou~sid~ w~.th hie ~x~.~nds, ~Te

~.ilred ~o pldp ~ha gu~.tar for ~sap~.e he lovad. Hs

~,~.ked anima~,~ -- h~ a~~ waterme;l.nn.

~lis ~avoxi.te ca7.4~ w'~.~ dark ~u~ple, b7.~e, and

l~laak. Ele ~.~.ked to follow ~.he atAe~ ch~.~.d~~en• &e

wouJ.d p,].ay computar games fog snd~esa. houxa,

~I3~ grew up ~'i.~hou~ a ~ather~ His ~a~hex

aammi~tad suia~.de when he was 6. ~y~hon w~.~,l nq~ have

a chance to grow up, fall. in lave or g~~. maxr~.ed or ~o

beat ch~.l.dzen.

x oou].d talk ~oz houx's ~bou~ the love z have fox

m~ soz~, JC juat 1e~ ~ha ~ta~e o~ Wash~..ng~on

rapre~enta~i.~res to know ~xom ma, thank tau, Federal

Way Po~.ice pepartmen~, ~tid ea~ec3.~11~ Ru~~ G~nghax~t,

Thank pau fax the ~~txoxs who had ~a ].~,eten to

tsa~,~mony g~.ven in the murder tr~.a~, o~ m~ ~.on~

'hank you. S~.~cereJ.y~ ~w~.J.a ~3. Aonnet~.

MR. T,E~s 'Your Hanor, T be~,~.e~r~ ~ha~ is

the ~i.~nas~sa who w~.gh ~o add~a~s 'the Gou~'~

x n add~.~~.on fi~o tha cdn~i,nemer~~ p~z~.od, the Stake

ie alsa aeki.ng i.ha~, the Court impas~, or ozdex

xe~ti~ution, ghat ~hQ ne~~nde~nt also paX a~J. court

~qs~.s and the v~,at~.~n penalty aaeee~men~, that;

~d Hawaxd (2Q6} 205~2'~94
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~ollowr,i,ng hip ~,neaxCerAtion ha .ia ~o serve pommunity

auatgdy ~nr a period o~ 24 to 48 month , during which

~~:ma he ~.a ~o ~o1~,ow aJ,1, o~ the xecommendat~.one and

cond~.tions of the Dep~rtm~n~ o~ Cax~eatzans, that he

ha~re na ad~~ac~ fox 1~,~e with the Eo7.l.crwing

~,nd~:v~.dua~.~ i

Chxa.e H~.gh~ey~, CuX~,a,e 5~ream, Dan].e Se~.n~ Teary

Kolbei:, ~esee TColbst~ Dan~.el Kp~.b~a~, 5~aoy ~Ianft,~a

pm~nda R~itim, ~ra~b AeMar~ino, Brian Edgell,

Jenn~.~er ~af~, Pam Mra~ks, 8he~by Manning, Colleen

Conoannon, and ~~.r~al~,y ~~,ex~.e 6txaam.

And ~ha~ concludes the 3~st~'s ~ecommendatiQn.

THE COURT: Did you ~.ndica~~ ~Ae~e are

a~hex ~nd~.vidua~.s who w~.gh ~o speak?

MR. 7~EE: Thee ire nod, you x' Honox•

SHE COUEtT: Mx. Ca~.,n, any d3.s.~u~e as tp
~ .

the soaz~.ng7

Mri , CA:L~T s Igo, mad ~o the eagr~.ng .

x~l~ COC1RTr Any xeaommenda~3,r~ne from

the De~enae7

MR. CAIN: Your ETono~, x wouJ.d ask ghat

you impose the eentan~e ~.n the m~,d o~ lour xange.

Actua~.ly, the pe~endan~'s mafi,her ~a p~eeen~. Tie

i.s 21 ~ea~a o~ age, aid there are some ~~.r~s qualities

ghat has ~.n terms a~ ~,n~eJ.~.ecfi., ~ha~ he has shown some

'Ed Toward f2061 Z05-2594
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laya7.~y to ~r~.enda. H~.g mo~hex~ wouJ,d make the

a~atemerit 'that when he hae aomm~.~t~d a wxat~c~, ha has

aJ,w'ayg adm~.t~ed ~.t. He has attention de~3.ai~ di,eazder

ghat hoe p~,agued him ~hzaughout his 1ife~

the Court head the teat~.anpny in~ ~h~.s ease. T ~m

not go~.ng ~a alaboxa~a on ~.~. xt doss e~em ~ha~ many

aE the geop~.e rohn testi.~a,ed i.a this aaae showed,

e~rstahi.ng the tru~h~

Mp o~.~.en~ ~.~ ~:ha one ghat was ~auncl gui7,~y, and

he ~.s bea~.i.ng r~~pone~.b~.J.~.~y, bud ~ think ~h.at Thera

were many peop].e~ who ac~Qd ~rxong.~~+ in ~h~.e aase
.

Caxtai~l~r, ~,ha Sta~.e x~13.ed u~an .Mx. V
anBxaakle,

wllo was nrs~ g~.~ren a dead., ~Mx, Mi~am, rho w~,s nod

given a dial, but I 'think th~.s w~,s a Dose
 ~k~at I

canna gay that ~1r. Hart~n~~~ way dumpsd on the toad
 by

my a~.a.ent. He waa ~vund gu~.1.~y, and he d~,d run foam

't~'lp ~.10~.~.CO. 
.

Bo, this ie a vexx ~xac~~.a case, bud ~.~ was not

chaxgad a~ a ~ixs~ dec~~ee murder; it waa c
harged as a

aeaond degzaa murdaxF Thex~ was no pxemedi~,at~.on

a~.l.eged as an e~.emen~ 4~ th~.s Casa ~ Ha ~,a going to

ha~re ~1,at dime a~ 60 mar~~hs.

Sp, I ~h~,nk a een~enea ghat, puGa h3.m i.ni:o the

m~,d-20 yeaxe fox inca~as~atian i~ nod unreasona,bJ
.Q. ~

lc~now the l~e~endant wan~a to ad~lrae~e tha Qou~'~.

Ed ~low~xd (206) 205-2594
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~~ the Cqurt wou~.d hoax #r,om h1.g mother, shs

wbtzLd addxee~ the Cauz't~

TTi~ COCJ~tTt Sure.

W'lly don' is ~otz game up here ~.n bs~weon ohs ~alalee

and please s'~ate your rtam~ fox 'the aaurt ~epox'~~r.

MS . I,I.GT~'S ~ Noreen S,a.gh~

~',ixst~, S would ~~~~ like tp ~add~ess ~ha aommente

about the x~ac~~.on to Lie police. X ~hi.nlc ghat the

negative reacs~~,an may b~ in ~ax~ ~a the' negative

intaxact~.on between Kevin and h~.a ate~Pathe~ wha ~.a.a

Sea~t].e ~ol.ioe detea~a.v~~, and T think ~h~.~ ~.e~ pari; of

kris dear of i.nteracs~ing with tiha ~o1,icE, i.n~.tia].].y.

z way a s3.ng~e ~aran~ for mo~~ a~ Ke~r~.n' ~ ear~.~

ye~xa, and because my ~rax~k waa i.n publ~.c ~a;~e~:y, x

hive worked ae a 911 d.~a~a~chex fox moat of my life.

T worked shi~~ wo~k~ r~.~ghts, wseke.nd~, Ctax~i~tma.s,

eva~y~hing, and ~o mfr parents w~xe a biq ~ar~ o~

Ke~ri,n~a ].ire.

They e~epped up to hs1.p ~a1ce arise o~ h~.m when z

was gone, and ~ ~ubm~.tt~e~ a ~e~t~ax ghat my md~her

wxo~e ~o you . ~ hope ~ha~ xou w~,~.1 fake a moment to

read ~ha~ ar~d ~a aon~idor hex input. She i.a ~Q years

ald and she aauJ.d nod be hexe, ~a~uaJ.~.y, Kevin asked

that ehs riot be broagh~ to the ~~~.a~. b~aaue~ he

thought i~ would be boo c1~.~~P3,cu~.~ far hex.

Ed HoWazd {206) 2U5-15y9
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And she o~~~red to aome today. ~u~, ~ga~n, Ravin

and x d~aauea~d it, and we ~e~1~y didn't think i~ wag

~n her b8s~ ~n~exaa~~ ~o come.

There aze mangy ~h~ngs I ~~ah yQu could know about

my $on, ~ohu.ment~oned hia iri~g~~~gena~, O~hex

~h~ng~ ~ha~ you have not has an o~pax~un~~y ~o ae
~ in

h~.m ig h~.s ki.ndne~a and. the positiva rel.at,3.or~eh~.ps

~,l~at he has had wa,~h so many o~ hip fam3.ly m~mbe
~cs and

o~,hex peop~,e ~ha~ ha has en~aunts~ed, bud 
•have anxy

a haw m~.riute~ ~o epa~a)c to y4u i and x d~.d wr~.te a very

ehvz~t ~.e~'~er which has Yaeen ~ubm~.~~ed, x be~,ie~'~, or

pe~ha~q John. haa~ nod subm~.tted ~.t to you yet,

MR. GAxNs ~ hava both the la~tara

here.

THE COURTt 'you oan bring them u.~.

M5 ~ LIGH'~ t xn my J.ettex ~ am

pxesen'~zng ~a vex e~.mp].e, s~xaigh~forwax~d msasage

about klev~.n, ~n the pae~ he has always accepted

re~~ane~.bi.lity far h3.a aationa. He has ~nXd me ~rha~

he has dons ~.n ~hesa o~hex ~.ne~.anass, and hae bean

vexX et,zdigh~~axwa~d with ma abo~st th~.~ .

He has accepted th.e canaequence oP '~Y1088 act3.onB

wa.~hvut sideatep~a~,ng kris own ~espona~.biJ.i~y and

wii:hou~ ~~rer p~.acing any blame on, any'ane e~,es~

~ ~P Kev~.n we.~~ ~esponeib~.e for T~rbhon'~ 
dea~~h, I

Ed I~owaxd (2U6) 2052594
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beJ.~.ev~ he wou~,d aoae~~~ ghat xe~~onsa.ba.7.i.t~ and t~hoae

c~onsequenoes o~ ghat aa~, ~lowever, Kev~.n has sated

~x'om 'the beg3,nn~.ng ~p Ine, to the poli.ae, and in h~.e

].ettera ~o h~.~ ~xisnds and his ~am~.ay ~ha~ he di,d. nod

k~.l~. Ty~han ~onnett.

You have the ~aglc a~ aesase3.ng the aaae and

~.mpos~,ng an appxopx~.ate santet~ae ~ra.thin ~ha ~tanda~rd

gsntencing zange, and what ~ azn aek~,ng ~.a ~ha~ you

corie~,dsx my 3,nput 3.n deca.d~.ng ~ha~, mak~.ng that

d~c~.ei.on, and ~o impo.~e ~h~ ~.owest eentenae witY~~.n

~ha~ range,

~hanlc you.'

~H~ COL~~tx= Mx. Cain, any o~h~r~, oth~~

than the DeEsndan~ who ~riaheg t~a a,peak?

MR. CA,xN t I don ~'~ h~avca anyone else who

wishes to speak,

I dial Poxget ~a addxo~s the isgua o~ the no

contact ordez ~ha~ the State hart rec~ueeted. T

ap~xep~.a~e that M~, T~a.~gh~.e~, ar~d Z aeasuma Mx'. Stream,

do nod want ~o have ~on~aa~~

T donut know' ~.~ the athex ~.ndiv~.dua].a ha~'~ a~a~ad

aona~xn ox have asked ~ha~ ~ no aontaa~ Dreier be

en,terad. So x am ~ar~ o~ ~.n ~h~ dark .in ghat. ~ J~now

that ,here was ar~me ~riend~hip be~we~n the Ka~.bata and

my oJ.3.an~~ and x know that She~.by Nl~~az~ing~ at last a~

Ed Howard (2'06) 208^~25~4
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1~

one pa3.r►t in dime they ~r~xe ~~~.ends . So T. don't know

~.f they wand to ha~re the x~s~~ra,~ning order ~.m~oeed ox

not.

Aoi;uall~~ m~ preEexs~os wou~.d ba ~ha~ the Court

nab ~.mposo a xes~ra~.~a~.ng axdez unl.e~~ wa h~va ec~me

t~ozd from, ~~x Xaak o~ a. bet~ex phrase wou~.d be, the

inoxe p~~~.~hexaJ. wi~neasas i.n this aa~a.

~'I~~ COURx: S,e~ me read the 7.at~ez~

~1.~'e~ ~

M~. Ligh~~Ro~ll r itt there any~tl~3.ng ~pu would J.ike

~o add on your own behslf3

THE A~FEI~DAN~.~: Yes, your Hana~' ~ Ju~~

a coupXa o~ th~.rigs.

T hava listened ~o Mx. Tree far the J,aet howave~

long ~o task about haw oa~.].ous ~t~d un~e~l,inc} I am• He

dae~n ~ t know me. He hay nav'ex ~a~ dawn a•nc~• k~~lkad ~o

me. ~Ta has na~rer avers met me, FIe doean~~ know

an~~h~..ng about me .

z am nab oallpus, and ~ am no't un~ea7.~,ng, and I

wash w~.~h $1.7. my het~x~ there was some~ha,ttg x could do

now ox then that wou~.d have pxevontod, saae.d

~ythan l3nnns~~ from dy~.ng.~' 1~nd X ~1~raow ~haxe ~.~

no~h~.n,g 2 •can say about, ~ha.t ~ '~h~~e is noth~,nq ~ oars

s ay about ~.ha~ ~ha~. ~.a go~.ng ~o make it, and b~t~er ~o~

any'bady; as z won~t~ do ~ha~.,

'~d Howard (206) 20~~2g~4
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z wand i~a x~.itex'ate, T d~.dn~~ }~3.1~. ~'p~hon

ao~nnet~l,, and that's the truth, and ~ intend ~.o appeal

Thanlc you .

~'~lE COURT: We~.J., x ~us~. wanted ~o make

a goupla at oommsntg ~.f' you ~~a ~i.na.~hed, Mr. Cain.

I~R. CAxNz 'Yes, youz Flonox~ x am

~in~.shed.

'SHE COURTe x did ~,n ~aa~ heap the

sn~ixe trial, x am pexsuadad, as ~ha 3ux~' obv~iousl,y

was, th~~ what Mx~ ~ T,igh~~-Rath has ~u~~ ~o7.d me, t~ha~

he d~.d nod k~.~.l ~'~~hon Honne~.t~ ~.e nod the txu~h.

~n de~~rm,in~.ng t howavez, what the appropriate

aan~enae is, I d~.gp ha~re game ~,n~orma~~.on ~ha~ tihe

jury d'id nod have, ,~ ha~re had ~'he o~apr~r~,un~,ty to

li,s~en to fir. ~igh~-Roth when he t~eti~ied :ln the

pie-t~~.a.~. he~r~.nq, x had an o~pa~~un3.t~ to' aes the

ax~roganas ~ha~ the fury ha,d d~earibed to them ~.n the

~sa~~.mony, his at~itttde towards ~1~a pxaaoduras o~ the

ooux~ and the ].aw and ~h~ ~xoae~clinc~s

S £ux~hax have, at th~,a po~.n~, have had an

opportunity to x~v~,ew h~.~ a~iminal h3.a~.axy.

Nir, 1',~.gh~~Rr,~h, a~ has been pointed ou~~ ~.a a ~'oung

man. He hie in texma o~ hie aa~i.v.~~iea in ~h~.~

paxtiaul,ax aaee, x saw the ~~.lm and the pk~otographa a~

hiA ~z~,ing to esaap~ fxc~m the police.

F~1 ~~norArd 12061 205.2594
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T did see in h~.e ~x3.or xc~aord that ha ttaa an

~~aape conv'ict~,ot~ as a ~uvoniJ.c~. He hay a x4bbexy ~.n

the ~ir.st degree with a Handgun conv~.a~ian far wh~,ch

he appaxsntly wend ~o the S~a~e ~r~.aon ~y~s~sm,

With th~.s aonvi.o~~,on Mx. I,~.ght~-Moth auxzently hag

two ~~rike~, He is going ~o the D~paxtman~ o~

Corr~at~.one ~ pxobabl.p enel up some p~.acre J,ike Wal~.a

G~aJ.la whe~~ ~,heze axe a lat of ~er~~vle 'who be.~,~eve they

ire smaxter and ~oug.her than an,ybod~ eLss,

Arid ~f Mx. T,igh~-Roth con~~.~u~s 'w~.'~h ~ha current

att~,tude and danduo~, and then ~.~ he makes ~.~ out o~

the Stake pxi.son s~~fi,em, ,Lf ha cvn~~,nu~e w~.th tha same

atti'~udas ~~a~ he hae demon~tratsd ~,n hip past, it

wall nod be ~.ang be~o~e Mr. S,i,c~h~wl~oth gs~a h~.~ third

etxi.ke r and then tihar~ axe no ~~~inna.

2~~ th~.e point x am going ~o :~a~.lnw ~h.~ S~at~'a

xecommanda~a.on. I am sat~.e~3,ed that Mx. Light~Rp'~h

demonstrates alase~.a ~oa~.opathic behav~.ox, d.~.dtx'~ ca~xe

about anybody but h~.mee].~, and r am ~at~.sf~.~d lie ~.~

dangaxou~~ S am sa~~.ef~.ed, ae ~ ~oa.nted out, ~.~ he

malce~ i~ out .off pr~.gan and does nod aomehaw change h~.s

7.~.~e, .hen he is go3.ng ~o gel h~.~ ~hi,~d strike, or try

to ascape and be kil.~.ed by tha pd].ias ox pan ~.n~a

sgmebody who is taughex than him wha w3.~.1 take h~.a

a~.~Q,

Ed ~Towaxd (206) 205-2694
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Tt i,s a shame ghat, Mr, I,ightµRo'th at suah a xoung

age ~.s bas~.aally was~~.t~c~ hie l..i~s, But at this point

x am aa~3.afied, ha~ring ].~.a~ened ~o the ~x~.a~,, and

1~i.s~ened to the prer~x~.a~., Looking a.~ the record, ghat

Mac. ~,~.gh~~~ath~a rat;urn ~o ~aaisty, ~,f he makes i.~

out, a~ ~ po3.n~ed pu't, naeda ~4 be da~.ayed as ~.ong as

pogsa,b~.e bscau~o, again, un].egs he changes

dxamat~.oa1].~+ in pzi.enri he a.e gai.ng ~o k~e beak auk,

hurl somabady, and be l~aak in fox' ~t~e teat of h~,e

~.i~p,,

M~ fob at thi,a ~o~.nt ig ~o ensuxe that he da~a

nat, do ghat ~oz ~,s long as paaaa,b].e. ~o, I am go3.rig ~o

fol~.ovr the xacommsnda~~.on, impasa 335 mantha, 45

months on h~he other ahargaj they w~.7.1 run aoncu~xent.

Contmun~.tX custody a.s rec~u~.xvd fox' 2A ~0 48 moz~~h~.

x am gv~.ng ~o ~.mpaae x~ai:i~ution and the vi.a~im

~enal~y assessment. ~1~,~;hough ~ hav'e soured pziaana

,suoh as W~].J.a Walla ~ and knew there ~.e some opportunity

to be em~l.oysd ~~d ~a earn eom~ xesat~zaes, x am

s~~i~~~.ed ~k~a~ the xes~~.~u~ior~ end victim pena7.~y

a~~eesm~nt are the bead x nan a.n~~.a~.pa~e ~~ hie

po,in~. Tha ~unera~. aoate, et cetera, are going ~o be

paz~ o~ ~h~ x'o~~itu~.iort, So I wi.17. wa~.ve d~her

non-mandatoroy ~a,nana~.aJ, pb].zga~~.ons,

Mx, Ca~,n, x am go~.».g ~o l.m~ase a no aara~acb

Ed Froward (246) 20a-2894
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order, ~~ those ~nd~v~dua~a do not wish ~o

paxtiaipate, then that oar appear and T wi~x aansids~

re~~ev~ng Mr, ~~ght-Roth o~ the pxnh~b~~~on, Bud at

hie p.o~nt ~ am going ~a ~mpase it. And ~~ ~~lX be up

to ~hoae ind~v~duals ~o corns and aek that i~ noti be

~m~a~ed~

And the ~e~aon far that ~~ ~ ~h~nk ~h~~ Dees has

damanetratsd in M~, L~gh~~~o~h'~ e~~uat~on a d~gregard

for human ~z~a, and the ~ee~imony o~ an ind~v~dua~ mho

was a~pa~en~~~ aa~iai~~d ~o per~urs ~hemeal~ea. And

theta way a~ feast implied ~hxsa~~ ~o the haa•~~h
 a~

a~hox individu~~g. Sn I'm sat~s~~ed that ~he~ need to

aom.v end ~ol~ me ghat ~he~ are nod ~~r~id end 
th.a~~

xeasona, xhat wiX~. be the order,

Mx. C~~n~

MR. CA.xl~ t roux Fionox r might T' a~JK in

st that po~t~ian ofi the ordez w~h.es~ rho ~our~ ozdex~

the res~ra3~n3.ng order ghat ,it be iraa7.ud~d ~.n
~o the

axdex ghat ~ha Cagr~ may reaons3.d~x that upon
 xeques~,

o~ the ~aar~~.eg7 ~hexe m~.ght be a t~,m,e line pxob~.em i~

~ha~ language is not pub 3.~to the oxd~~~

THkl GOUR'~s, I ha~re n4 ~xobl~,m w,~th

that, ~ .

MR. cAz~a shank you,

TFI~ Ct~UR"~: W3.th ~eg~.xd fia the no

~aa aowara (~oe~ .cu5-~~~e
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cont,aat order, i~ w~.~.]. impose nb con~a~t, alsa, ~o the

~amil.y oP T~thon Sgntte~t, and the language ~ u~u~li~

~u~ in ~,ha~ s~.tuation is, un~.ess it is a~ the~.z

request, xhe x~aec~n :~o~ that is same~ime~ ~.n the

heal,a.ng pxo~ea~ game .~ntaxaata.an may be helpful.. BuC

o~ha~ than that, h.a '3.a ~o ha~re no aan~~a~ ~~.th

•~y~han'e ma~he~ or any othax r~~a~~.ve~

And o'~her qu~gt~.ons by way a~f ~1a~~.~i.ca~ian,

Mx. Ca~,nP

M12, CAxN► No, roux Honox.

NHL COUR~'s M~~ Lse, any c~ua~~ic~z~s?

MR. L~~~ Just o~ Counael~ ~.~ h~.~

a J.~.en~ wa~.ves hie pxesanva a~ a ~u~uxe res~Eitu~ion

heaxi.ng?

MR. CAIN: 'des, your Hpna~,

X ou ~ri7,~, wai~re pr~senae?

~H~ DEFENDA'Nxs Xae~

MR. CAIN; He wa,1,7. wai.~r~ his ~xeaenQe

a~ ohs res~~,~u~i.on he~.ring.

~'HE COURT': M~c~ S~~.gh~~~toth, ~ha~

daesn'~ mean you aan't ba here. ~t means you are nod

xaqu~.red ~o be here, T~ you axe at~.~.~. ~.n the State

~z~iean ey~~~m, they don't neae~~ax~J.y here ~o bxing

you beak. ~'ou oan ~~~,J.~, have Mx, Ca.~n xegueg~ you be

here i,~ you wi.~hj you are not resc~~t3.xad ~c be hexe.

Ed HoWaxd (2~6) 205 2594
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An~'thinc~ ~ux~th~z, Mx. Cain.?

MIt, CA~Ns Nod. fox' the sen~~s~d~.ng. 6Ve

had a aou~~e a~ ma~~.ons ~,ha~ were c~o~ng to .be ba#oxe

~ha Court.

SHE COURT': Aye you refer~a.ng ~o

~inding~ and aonc.Luaione7

r~R, c~xrr: ~~~8.

MR. ~E~s Youz Honox, w3,th re$psa~ to

the 3.5 ~~.nd3,riga, Mx. Cain has ~.r~d~c+a~ed apme 'attanga~

he wands made, and ~ wi.7.1 make ~hdea. x~ I. aan a~.so

xec~uss~ a heax~.ng date ~us~: ~a b.e es~ a~ a pxecaution

appxo~timate],~ three weeke~ ~~om today' a dtt~e ~o

aaaommada~e aounsel.' a ~ahedule, and I w~.T.~. aJ.ao

pxaeent 409 (b) ~~.nd~.nge

S# we can xeso~.+ra ~h~ ~na~texe, then w~ aan ~tr~.~a

the heax~.ng. i~ riot, ~ua~ ~o we ha~re a heax~.ng ~.n

place.

THE CQIJRT t xhat wnul.cl be.

ap~xo~x~.~~e, Sa J.e~'~ gel the hewing da~~, M~~ Cain

and M~~ ~,e~,

Daaa the 22nd work, ~t 8 s 30 ~ 2nd o~ J'u7.~'?

M~t~ CA~~T: What day of the ws~k is

~ha~?

THE COUTtT: That'e a ~huxsd~.,y,

MR. CAx:N: x am ~,~aving ~o~ a ~~~~.ad a~

Ed Howard (206) 205w2a94
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21

~, time.

2 TI3~ eOUR~'t We can do i~ any time that

3 week exc~ep~ Friday.

4 MR. CpxNt 7~huraday fi~he 2nd?

5 TFI~ COURx t Yea .

6 MR. CAIN ~ha~ would be Pix1a.

7 'SHE COURT{ At $ t a0 un~,e~s you. axe ~.n

8 agxeamen~ and here ~~.gned o~~.

9 MR. CA.x~~ A~.~. x~.ght~ '~ou~ Ho»oz, Z

], 0 had ~M .

11 ~~I~ COURTs ~o _ahead, I'm ~.a.a~e~n3.ng..

12 M~. C.RxNs X had awbmi~tad ~reviouely a

~.3 dec~~x~a~ion o~ 3.nd~.gancy and mo~~.on fox the appeal

1a purpage,

15 THE COC1~ixs z w~,lX sign ~.~.

~,~ MR. CAIN: ~'m a ].~.tt~.e bit

~7 ambaz~aesed, but z way unab~.e ~o bxing ~:he oxder. t

18 ~o~.d Mx. lGee ghat, ~1e adv'ised me ghat I ~h~.nk T can

19 come back ~hi,a a:E~ornoon i~ the Court is ~.n ssas3.on

20 and x pan prasent ~.t~

'21 xH~ CpUI~'~: x w~.~.~ aign the axda~ o~

22 ~.nd~,g~nvy' sa you can ~~.~.e the notice.

23 MR, CA,ZN~ xhank you, yau~ Honox.

2q x am ~.00king foz the paragraph that wo'uJ.d tell. ms

25 c~ed~,~ fox dime aex'ved.

~d T3owaxd (206) 2Q5~2594
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T pxavidad to m}~ a].~,en~ the no~i.ce a~ zightg on

appsaJ.. Ha signed that ord~x.

' THE COCJRTt because hie was a ~~~.a1, ~

ttt~.J.l need to go ~hraugh i.~ w~,~h Mx, L~.ght-Roth.

MR. CAxN; Ok~~. And also he dignt~d

oE~ on the no~a,Ga ghat he aanttot possess a ~,~reaxm.

THE COURT t ~ am s ~.gn~.ng ~h~ hq~~..a6 0~

ine~.~.gib~.l~.~y to posge~e a ~3.reaxm. ' 2 xe~rie.~red the

audgxnsn~ and s~ntenaei 3.t daes~ appeax ~a aompoxt w~,~h

m~ a~aJ. order, and x hay's signed ~,~ al.ang w~.~h

.Appendix H, Appendix A, at~d A~p~ndix G,

M~, Light.-~ta~h has prov~.ded h~.s ~~ng.e~prints 3.n

span aoux~L, and X havo sa,gnad ~hv ~i.ngerpziz~t dorm. x

am a~,so sa.gning the notiae o~ x~.ghte.

Mx, ~i.gh~~Ro~h, you have ~,nd~.aa~ed you wish ~o

appeal, but Z need ~a make auxe ~,ha~ you understand

your zi~ht~ ~ 'You have the x~.ght to appeal ~.n this

caa~~ Xou a],sa have a xiyh~ to appal ~.~ the sentence

ie outsi.de the standaxd eentanaa range ~ xh~.s case ~.s

nat Au~side ~ha~ xange.

Xv.0 have to ~~.~.s a notice oP a~pe~a], wi~h~.n 30

days or you waive yaux xight to appsaa, Tha o~~.g~.na7.

and dn~ cnpp o~ the no~zae mu~~ be ~iJ.ed with and

f3.ling fee ~a~.d to ~h~ .cXezk o~ the euper~.a~ court

w~.th~.n 30 days a~tex the angry a~ the judgment, wh~.ah

Ed ~iowaxd (205J 20$-239Q
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a.~ tad~y.

x w3.7.1 s~.gn the pape~~rark when prepaxed by. Mx~

Cain :Eoz X01.1 to pxoaeed w~.~th what ~,s known .ae ~.n forma

~~upax~is, wh~.oh means you do nat~ have the ~eaoux~ee ~o

pay those co~~s,

~~ you fox some season do nod. k~~.~re Mr. Caa.n ~~.].a

ohs no~~.ce, the eupex~,or dou~'~ dl~xk will pxav~.da you

a not~.ae of a~apaal and ~i~.e i.~ a~ soon a~ you haveto

completed ~.~. '

you a1.so have the ~3,ght ~a have oounseJ, a~~o3.nte~1

and port~,ons a~ ~ha ~.x~.a]. x~ecaxd nea~eaary ~~x zevi.aw

tran$ori,bed at pub~.~c ~.x.~enae on appal. You also

have, and ~.~ a.s on the back o~ phis ~a~m, o~sr~ain

r~.gh~s which a~a known as rights on colla~exal a~tacTc,

and phase x~,gh~e aze ba~3.ca~.1~ ~.im~.t~d tee one year.

You wi~.l. hags a copy o~ phis as i~ y~c~u have az~y

~ues~ians you oan ask M~. Cai.n,~ ox ~.f you need

as~is~anaa £rom tha superior COUY"~ cJ.erk'~ o~~~:ae, you

can get tha•~.

~d Howard (2061 205-2594

I h~,v~ signed the not~.ca o.~ xi~gh~s

An~rthing Eur~hex, CquneeJ.7

MR . LSE : ~'t~ux T3onox r 2 ac~u$],7.y need

~o make one amandm~n~ ~a the judgman~ and sanCen~e~

On Page A 3.t raad~ 335 months fox' Count 2. ~ Head to,

~.n r~ad~.ag the 1Anguage o~ t1~~ Poxm, ~v sub~rao~ they
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2 Q
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V 7"'UL^U4

29

60 months and add the 60 months,

'~~Ik~ coC7R'~t xhe totax ~.s 335, 6Q o~

which ~.a the enhanrsement.

MR. C7~xN: No ob j~o~~on, And x w'~.J,l

p~ovida my a].ient in open i;ou~~ h_a.s Copy o~ the not9,a~

o~ x~.c~h~,e

TKE COURTS We vr9,J.1 be in recess.

( ~ROCE~ATNCrS CONCLCJDED )

~d HaWaxd (2p6~ 20~^~5y~
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C E R~ x F x C A ~' E

5~~1'~E 0~ WASH'~NG~'ON J
a~.

COUN'T'Y OF J '

25

~, N. ~dwazd Howsxd, a~~~.oa.~;l ao~xt zeporter fox

the ~ta~a of Wash~.ng~n3~ in and ~o~ the ao~xn~p o~ King,

do hexeby ae~~~.fy ~:h~t. x way ac~~.Y~g in that a~fioial

aapaa~.~y on ~7u~,~r 2, 2g0A, dux~.ng the pxnaaed~.nge in

~h.e mat~eac of SxATE Q~ WX~u~k1~~GTOt~ v. ICEV'rN W.

S~IGH~'-R0'Z'S~~ Cause No. 03-CwaD992~8 ~CI~m~

~ ~ux~h~r cex~i~y ghat the ~o~ego~.ng tra~n~or~pt,

aane3.e~~.ng of 25 page, ~.s a true and accurate

txanscz~.~a~, and ghat these proceed~.ngs wex~e xepoxtad

by' ma in mavh~.na/Gamputer stenotype and thexea~tex

xadua~d ~.o pr~.nt by zne ar under my' d~.~ec~ian,

Z ~ux~~her aex~i.fy ~ha~ I am nod re],ated ~o anX

o~ fi,he par~~.ee t~ this a~t3.on, nor 'am z ~.n~eres~ad ~.n

ohs ou~aam~ thereof.

WxxN~SS MY ~S1~NT~ on hie 8tt~ day, of October,

200 , in ~ha City o~ TC~n~, County o~ K~.ng, Sate of

'~aahington~

N. NAWARA ~gWA~tD
Ok'~'SCxAL CQt7~?2' R~BQR~~~t

RF~~AL~AL c7U5TxC~ CEN'~'E1?

KOOM 2D
K~~~~ Wk1SHZNGTON 987.04

Ed HaWa~:d (206) 2Q5-2b94
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F

Certificate of Service by Electronic Mail

Today I directed electronic mail addressed to Jeffrey Ellis, the

attorney for the petitioner, at jeffreyerwinellis@gmail.com, containing

a copy of the Motion for Discretionary Review in In Re Personal

Restraint of Kevin W Light-Roth, Court of Appeals, Division 1, No.

75129-8-I, in the Supreme Court, for the State of Washington..

certify under penalty of perjury of the laws of the State of

Washington that the foregoing is true and correct.

Dated this ~ day of September, 2017.

Name:
Done in Seattle, Washington

CERTIFICATE OF SERVICE BY EMAIL



KING COUNTY PROSECUTOR'S OFFICE - APPELLATE UNIT

September 06, 2017 - 2:38 PM

Filing Motion for Discretionary Review of Court of Appeals

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number:   Case Initiation
Trial Court Case Title:

The following documents have been uploaded:

DCA_Motion_20170906143709SC421569_5502.pdf 
    This File Contains: 
     Motion 1 - Accelerate Review 
     The Original File Name was 75129-8 - Motion for Accelerated Review.pdf
DCA_Motion_Discretionary_Rvw_of_COA_20170906143709SC421569_1092.pdf 
    This File Contains: 
     Motion for Discretionary Review of Court of Appeals 
     The Original File Name was 75129-8 - Motion for Discretionary Review.pdf

A copy of the uploaded files will be sent to:

ellis_jeff@hotmail.com
jeffreyerwinellis@gmail.com
paoappellateunitmail@kingcounty.gov

Comments:

Sender Name: Wynne Brame - Email: wynne.brame@kingcounty.gov 
    Filing on Behalf of: Ann Marie Summers - Email: ann.summers@kingcounty.gov (Alternate Email: )

Address: 
King County Prosecutor's Office - Appellate Unit
W554 King County Courthouse, 516 Third Avenue 
Seattle, WA, 98104 
Phone: (206) 477-9497

Note: The Filing Id is 20170906143709SC421569


